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I. INTRODUCTION 

 

Named Plaintiffs and proposed Class Representatives Sean McDonnell and Kenisha 

Webb seek preliminary approval of a proposed Joint Stipulation of Settlement and Agreement to 

Settle Class Action Claims (“Settlement Agreement”) which, for a cash payment of $2,500,000, 

will resolve the wage claims of the proposed Settlement Class of approximately 2,050 

individuals.   

 The proposed Settlement is “fair, reasonable and adequate,” and provides all Class 

Members with monetary relief without the need for Class Members to file claims to receive a 

Settlement Payment. Because the proposed Settlement satisfies all the criteria for preliminary 

class settlement approval, the Court should grant this motion.  

  For the reasons more fully explained below, Plaintiffs request the Court enter an Order, 

in the form attached hereto as Exhibit A, that: (1) grants preliminary approval of the proposed 

Settlement Agreement; (2) certifies the proposed Settlement Class; (3) appoints Sean McDonnell 

and Kenisha Webb as Class Representatives and Douglas M. Werman and Maureen A. Salas of 

Werman Salas P.C. and Jamie Sypulski of the Law Office of Jamie Golden Sypulski as Class 

Counsel; (4) approves the proposed notices and the notice program; and (5) sets a date for the 

Fairness Hearing. 1   

II. STATEMENT OF THE FACTS 

 

A. Procedural Background 

 On November 10, 2014, Class Representative Sean McDonnell filed this Action in the 

United States District Court for the Northern District of Illinois, Eastern Division, on behalf of 

himself and other persons similarly situated, alleging that Defendant violated the Illinois 
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Minimum Wage Law (“IMWL”) and the federal Fair Labor Standards Act (“FLSA”) by 

classifying him, and other inside Account Representatives and Account Executives (herein, 

“Sales Reps”), as “exempt,” and by failing to pay persons employed in that job position overtime 

pay. ECF No. 1. McDonnell alleged that Defendant misclassified him and other Sales Reps as 

“exempt” from federal and state overtime laws. Kenisha Webb was later added as an additional 

class representative on January 15, 2015. ECF No. 44.  

Fifteen individuals joined the Action as Named Plaintiffs seeking to recover their unpaid 

overtime wages under the FLSA and IMWL: Bari Dolan, Kelli Furgeson, Gunars Inka, Jennifer 

Mack, Frank Winters, Jr., John Adorno, Megan Katz, Andrew Albright, Katie Lonze, Adam 

Schaibley, Trixie Magsino, Daniel Tracy, Gage Griffing, Michael Moore and Eduardo Rosell. 

Two Plaintiffs, Moore and Rosell, were dismissed from the Action by court order on June 22, 

2015. ECF No. 56. McDonnell and the Individual Named Plaintiffs filed this Action following 

the denial of class certification in a separate FLSA collective action lawsuit pending in the U.S. 

District Court for the Northern District of Illinois, Dailey v. Groupon, Inc., 11 cv 5685 (the 

“Dailey Action”). McDonnell and the Individual Named Plaintiffs sought unpaid overtime wages 

for the three years prior to the filing of their consent forms in the Dailey Action.   

On December 1, 2014, Plaintiffs filed their First Amended Complaint. ECF No. 26. 

Defendant filed its Answer and Affirmative Defenses to Plaintiffs’ First Amended Complaint on 

December 24, 2014. ECF No. 38. On January 15, 2015, Plaintiffs filed their Second Amended 

Complaint. ECF No. 44. Defendants filed its Answer and Affirmative Defenses to Plaintiffs’ 

Second Amended Complaint on February 2, 2015. ECF No. 47. In its Answer, Defendant stated 

that it lawfully classified Sales Reps as exempt from overtime under the FLSA and IMWL, and 

                                                                                                                                                             
1  Groupon does not oppose this motion or the certification of the class as described herein 
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pleaded seventeen Affirmative Defenses, including two defenses that: (i) Sales Reps were 

exempt under the Illinois Minimum Wage Law and the Fair Labor Standards Act; and (ii) Sales 

Reps were not entitled to overtime wages. Id. 

B. The Parties Thoroughly Investigated the Case 
 

 The Parties commenced class discovery in this Action in December 2014, and they 

completed class discovery on February 29, 2016. Exhibit B, Declaration of Maureen A. Salas, ¶ 

__ (hereafter “Ex. B, Salas Decl., ¶__”). Plaintiffs served Defendant with written discovery 

requests, seeking among other things, time and payroll data for Plaintiffs and potential Class 

Members. Salas Decl. ¶12. Plaintiff also sought documents in discovery regarding Defendant’s 

Quantum Lead and Purchase Order Systems, documents relating to the job duties and 

responsibilities of persons employed in the Account Representative and Account Executive job 

position, and Groupon’s decision to classify those job positions as exempt. Id., ¶12. Defendant 

produced over 180,000 documents in this Action. Id., ¶13. Defendant also produced over 85,000 

documents in discovery in the Dailey matter. Id. In lieu of re-producing the documents produced 

in the Dailey action, the Parties agreed those documents could also be used in this Action. Id., ¶ 

13. 

 Groupon did not maintain time records during the Class Period for persons who worked 

as Sales Reps, so Plaintiffs served two subpoenas, one on Salesforce and one on CBRE, Inc., 

seeking records that would reasonably approximate the hours Plaintiffs and Class Members 

worked. Id., ¶14. The subpoena Plaintiffs served on Salesforce sought forensic logs identifying 

the dates and times that Groupon employees used Salesforce.com software and applications.  Id., 

¶14.The subpoena served on CBRE, Inc., sought records that identified the time Groupon 

                                                                                                                                                             

for settlement purposes only. 
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employees entered, exited, and moved within the building housing Groupon’s headquarters. Id., 

¶14. Plaintiffs received documents in response to those subpoenas in February 2016.  Id., ¶14. 

Defendant deposed the Class Representatives Sean McDonnell and Kenisha Webb. Id., 

¶15. In addition to the proposed Class Representatives, eleven Named Plaintiffs – Dolan, 

Furgeson, Inka, Mack, Adorno, Katz, Albright, Lonze, Schaibley, Tracy, and Griffing – 

answered written discovery, including twenty interrogatories and twenty-two requests for 

production of documents. Id., ¶15. Altogether, Plaintiffs produced 40,154 pages of documents. 

Id., ¶15. 

In September 2015, the Parties discussed the prospect for alternative dispute resolution of 

Plaintiffs’ claims, including the IMWL class action and FLSA collective action claims. Id., ¶16. 

In November 2015, the Parties agreed to enter into private mediation in an effort to resolve 

Plaintiffs’ class-wide claims. Id., ¶16. In advance of the mediation, Plaintiffs’ Counsel reviewed 

and analyzed the payroll information produced by Defendant in discovery and additional 

information produced prior to the mediation, and prepared a written settlement demand. Id., ¶16. 

On March 16, 2016, the Parties participated in a mediation with attorney and nationally-

recognized mediator Mark Rudy in San Francisco, California. Id., ¶17. Prior to the mediation, the 

Parties exchanged mediation statements and evaluated their respective legal and factual positions 

in the Action. Id., ¶17. The Parties were not able to resolve the matter at the March 16, 2016, 

mediation, but with the continued assistance of Mr. Rudy, the Parties were successful in reaching 

an arm’s length resolution of the class-action claims raised in this Action several weeks after the 

mediation. Id., ¶17. 

III. SUMMARY OF SETTLEMENT TERMS 

A copy of the Settlement Agreement is attached as Attachment 1 to the Salas Declaration. 
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The following summarizes the Settlement Agreement’s key terms: 

A. The Proposed Settlement Class and Class Period 

The Parties ask that the Court certify a settlement class comprising: 

 

All inside Account Representatives and Account Executives employed by 

Groupon in Illinois from August 24, 2011, through June 30, 2015.   

Ex. B, attach. 1, Settlement Agreement, § II. According to the time and payroll data produced by 

Defendant, there are 2,024 Class Members.  Id.  

B. Payments to Class Members 

Approximately $1,574,501.67 will be available to distribute to Class Members as 

Settlement Payments. Ex. B, attach. 1, Settlement Agreement, § V.8(c).  Each Class Member’s 

pro rata settlement share will be calculated as set forth in Section V.8 of the Settlement 

Agreement. Id. The largest Settlement Payment is estimated to be $4,751.67, and the average 

Settlement Payment is $777.92.  Ex. B, Salas Decl., ¶19.  The Gross Settlement Fund is based on 

a calculation using each Class Member’s regular rate of pay and the equivalent of each Class 

Member having worked approximately 2.18 hours of uncompensated overtime each week during 

their employment as Sales Reps during the Class Period.  Id.   

C. Non-Claims Made Settlement    

Class Members who do not exclude themselves from the Settlement will automatically 

receive their pro rata share of the Net Settlement Fund: no claim is required. Ex. B, attach. 1, 

Settlement Agreement, § V.2. Class Members will have one-hundred eighty (180) days after the 

date of mailing of the settlement checks to cash their checks. Ex. B, attach. 1, Settlement 

Agreement, § V.7.  The monetary amount of checks that remain uncashed within one-hundred-

eighty (180) days after distribution will not be returned to Defendant, but instead will escheat to 

the State of Illinois as unclaimed payments. Ex. B, attach. 1, Settlement Agreement, § V.10. 
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D. Release of Claims 

Class Representatives McDonnell and Webb, and the Individual Named Plaintiffs Dolan, 

Furgeson, Inka, Mack, Adorno, Katz, Albright, Lonze, Schaibley, Tracy, and Griffing, who 

participated in discovery and for whom Plaintiffs seek a service award, on one hand, and 

Defendant and the Released Parties, on the other hand, have agreed to provide each other a 

mutual general release of all claims they have against the other.  Ex. B, attach. 1, Settlement 

Agreement, § V.3.a. Individual Named Plaintiffs Winters and Magsino will release, for the three-

year period prior to the date they filed their consent form in the Dailey Action through June 30, 

2015, all claims, demands, rights, liabilities, and causes of action arising under the IMWL, 820 

ILCS 105/1 et seq., and the FLSA, 29 U.S.C. §201 et seq., relating to allegations that they were 

not properly paid wages, including but not limited to any claims for final compensation, wages, 

interest, and liquidated damages. Ex. B, attach. 1, Settlement Agreement, § V.3.b. 

Class Members will provide Defendant only limited releases. Class Members who do not 

exclude themselves from this Settlement will release for the Class Period, all claims, demands, 

rights, liabilities, and causes of action arising under the IMWL, or any other law except the 

FLSA, relating to allegations that Class Members were not properly paid overtime wages when 

they worked for Defendant. Ex. B, attach. 1, Settlement Agreement, § V.3.c. Class Members 

who negotiate their Settlement Checks shall release all such claims arising under the FLSA, 29 

U.S.C. § 201 et seq. Id. 

E. Service Payments 

The Settlement Agreement provides for service payments to the Class Representatives, 

Sean McDonnell and Kenisha Webb, in an amount not to exceed twelve thousand five hundred 

dollars ($12,500.00) each, and the eleven Individual Named Plaintiffs who participated in 
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discovery, Dolan, Furgeson, Inka, Mack, Adorno, Katz, Albright, Lonze, Schaibley, Tracy, and 

Griffing, in the amount of two thousand five hundred dollars ($2,500.00) each.  Ex. B, attach. 1, 

Settlement Agreement, § V.9.d-e. These payments are in addition to the payment they will 

receive as their pro rata share of the Net Settlement Fund. Id.  The Class Members have 

substantially benefited from the actions of Class Representatives McDonnell and Webb, and the 

efforts of Named Plaintiffs Dolan, Furgeson, Inka, Mack, Adorno, Katz, Albright, Lonze, 

Schaibley, Tracy, and Griffing and their involvement in the litigation. Ex. B, Salas Decl. ¶18. 

Their efforts strengthened Plaintiffs’ position and aided in achieving the settlement that will 

benefit over 2,000 other individuals.  Ex. B, Salas Decl. ¶18.  As a result of these efforts, the 

requested service payments are well justified. 

F. Settlement Administration 
 

The Parties have selected Dahl Administration to act as Settlement Administrator. The 

duties of the Settlement Administrator are set forth in the Settlement Agreement and include: (1) 

issuing Class Notice forms; (2) issuing Settlement Payments; (3) calculating and remitting to the 

IRS all required payroll taxes; (4) calculating and issuing Form W-2s and Form 1099s and any 

other required state and federal tax forms; and (5) remitting unclaimed funds to the State of 

Illinois. Ex. B, Salas Decl., attach. 1, § V.8.a-f. The cost of administering the Settlement is 

expected not to exceed $14,655.00. Id. at § V.6.e. The Parties will cooperate with the Settlement 

Administrator to ensure that it has all of the information it needs to perform these tasks. 

G. Notice Program 

The Parties’ proposed notice program includes the following: (1) a Summary Notice (Ex. 

B to the Stipulation of Settlement); (2) a Full Notice (the Stipulation of Settlement); and (3) a 

toll-free “800” number. Ex. B, Salas Decl., Attach. 1, § V.14.  The notice program provides that 

Case: 1:14-cv-09028 Document #: 87 Filed: 07/26/16 Page 8 of 23 PageID #:464



8 

all Class Members will receive the Summary Notice by first-class mail, with a number of 

avenues thereafter to obtain additional information. Prior to mailing the Summary Notice, the 

Settlement Administrator will verify the most recent mailing address for Class Members by 

using Accurint, the United States Postal Service’s National Change of Address (“NCOA”), or a 

comparable database. Id. The Settlement Administrator shall promptly conduct a second mailing 

for any Class Member whose Summary Notice is returned as undeliverable provided that a 

forwarding address is provided by the U.S. Postal Service or otherwise located by the Settlement 

Administrator or Class Counsel. Id. 

H. Attorneys’ Fees and Costs 

The Settlement Agreement provides that Plaintiffs’ Counsel will apply to the Court for 

the payment of attorneys’ fees and costs prior to the Final Approval Hearing. Under the 

Agreement, Class Counsel may seek attorneys’ fees not to exceed one-third of the Settlement 

Fund, and litigation expenses and costs not to exceed $25,000. Ex. B, Salas Decl., Attach. 1, § 

V.6.d.  Defendant will not object to Class Counsel’s fee and costs application within these limits.   

IV. THE COURT SHOULD GRANT PRELIMINARY APPROVAL AND 

PROVISIONALLY CERTIFY THE SETTLEMENT CLASS 

 

A. Settlement of Class Action Litigation is Favored 

 

As a matter of public policy, federal courts strongly favor and encourage settlements, 

particularly in class actions and other complex matters, where the inherent costs, delays, and 

risks of continued litigation might otherwise overwhelm any potential benefit the class could 

hope to obtain.  Class Plaintiffs v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992) (noting 

that “strong judicial policy . . . favors settlements, particularly where complex class action 

litigation is concerned”); see also 2 Herbert B. Newberg & Alba Conte, Newberg on Class 

Actions § 11.41 (3d ed. 1992) (collecting cases).  . Settlement spares all Parties the uncertainty, 
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delay and expense of individual litigation and reduces the burden on judicial resources.  The 

proposed Settlement, therefore, is the best vehicle for Class Members to receive a significant 

portion of the relief that they claim in a prompt and efficient manner. 

 The Manual for Complex Litigation describes a three-step procedure for approval of 

class action settlements: 

(1) Preliminary approval of the proposed settlement at an informal hearing; 

(2) Dissemination of mailed and/or published notice of the settlement to all affected 

class members; and 

(3) A “formal fairness hearing” or final settlement approval hearing, at which class 

members may be heard regarding the settlement, and at which evidence and 

argument concerning the fairness, adequacy, and reasonableness of the settlement 

may be presented. 

 

Manual for Complex Lit., at § 21.632–34. This procedure, used by courts in this Circuit and 

endorsed by the leading class action treatise, safeguards the due process rights of absent class 

members and enables the Court to fulfill its role as the guardian of class interests. See 2 Newberg 

& Conte, at § 11.22, et seq.; Isby v. Bayh, 75 F.3d 1191, 1199 (7th Cir. 1996). 

With this motion, the Parties request that the Court take the first step in the settlement 

approval process by granting preliminary approval of the proposed Settlement.  The purpose of 

preliminary evaluation of proposed class action settlements is to determine whether the 

settlement is within the “range of reasonableness,” and thus whether notice to the class of the 

settlement’s terms and the scheduling of a formal fairness hearing is worthwhile.  Id., § 11.25 

at 11-36, 11-37.   

 The decision to preliminarily approve a proposed settlement is committed to the Court’s 

sound discretion.  See Moore v. Nat’l Ass’n of Sec. Dealers, Inc.,  762 F.2d 1093, 1106 (D.C. 

Cir. 1985 (“Rule 23 places the determination [to approve or reject a proposed settlement] within 

the sound discretion of the trial judge who can be sensitive to the dynamics of the situation”); 

City of Seattle, 955 F.2d at 1276 (in context of class action settlement, appellate court cannot 

Case: 1:14-cv-09028 Document #: 87 Filed: 07/26/16 Page 10 of 23 PageID #:466



10 

“substitute [its] notions of fairness for those of the [trial] judge and the parties to the agreement,” 

and will reverse only upon strong showing of abuse of discretion).  During the preliminary 

approval stage, the district court decides whether the proposed settlement falls “within the range 

of possible approval.”  Cook v. McCarron, No. 92 C 7042, 1997 U.S. Dist. LEXIS 1090, at *24-

25 (N.D. Ill. Jan. 22, 1997) (citation omitted).  If so, the court should grant preliminary approval 

of the settlement, authorize the parties to give notice of the proposed Settlement to Class 

Members, and schedule a formal fairness hearing. Id.; Gautreaux v. Pierce, 690 F.2d 616, 621 

n.3 (7th Cir. 1982).  At the formal fairness hearing, Class Members may be heard and further 

evidence and argument concerning the fairness, adequacy, and reasonableness of the Settlement 

may be presented. Although Plaintiffs have requested a hearing and the Court has set a 

preliminary approval hearing date, neither formal notice nor a hearing is required at the 

preliminary approval stage; the Court may grant such relief upon an informal application by the 

settling Parties, and may conduct any necessary hearing in court or in chambers, at the Court’s 

discretion.   

B. The Criteria for Preliminary Approval Is Satisfied 

“Federal Rule of Civil Procedure 23(e) requires court approval of any settlement that 

effects the dismissal of a class action. Before such a settlement may be approved, the district 

court must determine that a class action settlement is fair, adequate, and reasonable, and not a 

product of collusion.” Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277, 279 (7th Cir. 2002) 

(internal citation omitted). At the preliminary approval stage, courts review class action 

settlements only to determine whether approval is possible. American Int’l Group, Inc. v. ACE 

INA Holdings, Inc., Nos. 07 C 2898, 09 C 2026, 2011 WL 3290302, at *6 (N.D. Ill. July 26, 

2011) (Gettleman, J.). “[T]he court’s task is merely to determine whether the proposed 
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settlement is within the range of possible approval, not to conduct a full-fledged inquiry into 

whether the settlement meets Rule 23(e)’s standards.” Id. (internal quotations omitted). 

In determining whether to finally approve a settlement, the Seventh Circuit has directed 

courts to assess: (1) the strength of plaintiffs’ case compared with the terms of the proposed 

settlement; (2) the likely complexity, length and expense of continued litigation; (3) the amount 

of opposition to settlement; (4) the opinion of competent counsel; and (5) the stage of the 

proceedings and the amount of discovery completed.  Synfuel, 463 F.3d at 653; Isby v. Bayh, 75 

F.3d 1191, 1199 (7th Cir. 1996).  Although not called for in either the Federal Rules of Civil 

Procedure or case law, courts in this Circuit typically conduct an abbreviated analysis of the final 

approval factors.  American Int’l Group, 2011 WL 3290302, at *6.    

All of these factors warrant preliminary approval of the proposed settlement. 

1. Strength of Plaintiffs’ Case As Compared to the Amount of the 

Settlement and Allocation of the Settlement Payment 

 

One of the key considerations in evaluating a proposed settlement is the strength of the 

plaintiffs’ case as compared to the amount of the defendants’ offer.  See Isby, 75 F.3d at 1199.  

However, “district courts have been admonished ‘to refrain from resolving the merits of the 

controversy or making a precise determination of the parties’ respective legal rights.’” Id. at 

1197-98 (quoting EEOC v. Hiram Walker & Sons, Inc., 768 F.2d 884, 889 (7th Cir. 1985)).  

Accordingly, in deciding whether to approve the Settlement, this Court must focus on the general 

principles of fairness and reasonableness, but not on the substantive law governing Plaintiffs’ 

claims.  Id. at 1197.  A settlement is fair “if it gives [plaintiffs] the expected value of their claim 

if it went to trial, net of the costs of trial.”  Mars Steel Corp. v. Continental Ill. Nat’l Bank & 

Trust, 834 F.2d 677, 682 (7th Cir. 1987). 
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The consideration to be paid by Defendant to the Settlement Class here is substantial 

given the considerable risk Plaintiffs face by continued litigation, and the plan of allocation is 

reasonable. The Gross Settlement Fund of $2,500,000 is equivalent to all Class Members 

working approximately 42.18 hours per week and receiving full overtime compensation for the 

2.18 hours worked over 40 a week. Ex. B, Salas Decl., ¶19.  This is reasonable given that the 

timekeeping data Defendant produced for the four-month period prior to the start of the Class 

Period, which indicates that Class Members worked an average of 3.73 overtime hours per week. 

Id.  The amounts paid to Class Members will be the entire Gross Settlement Fund, less payments 

to Class Representatives and Individual Named Plaintiffs as service awards, and to Plaintiffs’ 

Counsel and to the Settlement Administrator for their services. 

This recovery is an outstanding result for the Settlement Class given the risks of 

obtaining a similar recovery if the litigation continues, and particularly the possibility that a class 

would not be certified.  (As the Court is aware, class certification was denied in the Dailey 

Action). Defendant will argue that the differences in job duties performed by Class Members and 

other individual questions precluded class and collective certification. Even if Plaintiffs prevail 

on class certification, Plaintiffs face a risk that the class would later be decertified, or that they 

fail on the merits.  

In addition, the distribution of the Settlement Fund is fair to Class Members, as they will 

share in the Fund on a pro rata basis based on the number of weeks worked during the Class 

Period and the wages they were paid. Ex. B, Salas Decl. ¶20.   Furthermore, the entire Net 

Settlement Fund will be distributed without the requirement of claim filing. Id. This is an 

excellent result by any measure and militates in favor of preliminary approval.   
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2. Complexity, Length, and Expense of Further Litigation 

Absent settlement, Defendant would have continued to vigorously defend the case.  

Further litigation would have required additional motion practice relating to discovery, 

dispositive motions, and class certification. Plaintiffs and the Class Members may also have been 

required to confront an appeal. Additional litigation would increase the expenses of this Action 

but would not have reduced the risks that the litigation held for the Class.  See Isby v. Bayh, 75 

F.3d 1191, 1199 (7th Cir. 1996); See also In re Mexico Money Transfer Litigation, 164 F. Supp. 

2d 1002, 1019 (N.D. Ill. 2000).   

This factor militates in favor of preliminary approval of the Settlement.   

 3. Opinion of Counsel 

Courts place significant weight on the endorsement of experienced class counsel. In re 

Mexico Money Transfer Litigation, 164 F. Supp. 2d at 1020.   

Plaintiffs’ Counsel are experienced in class action litigation and relied on a substantial 

amount of information to evaluate, negotiate and make well-informed judgments about the 

adequacy of the Settlement.  In Plaintiffs’ Counsel’s opinion, the Settlement is fair, reasonable 

and adequate. See, Ex. B, Salas Decl. ¶21.  It is appropriate for the Court to place significant 

weight on the unanimously strong endorsement of this Settlement by Plaintiffs’ Counsel.  

Counsel exercised their experience based on its knowledge of the facts of the case and the legal 

issues facing the Class, including conducting an independent analysis of the strength and weakness 

of the claims and value of the claims, and the time and expense of protracted litigation, discovery, 

trial and appeals.  Ex. B, Salas Decl. ¶21.   
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4. The Stage of the Proceedings and Discovery Completed  

This complex class action was resolved only after Defendant produced payroll 

information for the class, information relating to Account Representatives and Account 

Executives job duties, and time data for Account Representatives and Account Executives for the 

four month period immediately preceding the start of the Class Period. It also was resolved after 

the Parties evaluated the Court’s order denying class certification in the related Dailey Action, 

and after the Parties engaged in a day long private mediation and two additional weeks of 

negotiations with the mediator following the March 16, 2016 mediation. In addition, at the time 

the action was resolved, Plaintiffs’ Counsel had obtained information and documents from the 

Class Representatives and the Individual Named Plaintiffs to this Action. Plaintiffs’ Counsel also 

obtained substantial information from the related Dailey matter, a matter that has been pending 

for nearly five years. The stage of litigation has advanced so that Plaintiffs’ counsel could fairly 

and fully evaluate the value of the settlement.    

C. The Settlement Class Meets All Requirements of Rule 23(a) and Rule 

 23(b)(3) and Should Be Certified 

 

A determination of class certification requires a two-step analysis.  Fed. R. Civ. P. 23(b); 

Rosario v. Livaditis, 963 F.2d 1013, 1017 (7th Cir. 1992).  First, the plaintiff must demonstrate 

that the action satisfies the four threshold requirements of Rule 23(a): (1) numerosity (the class 

must be so large that individual joinder is “impracticable”); (2) commonality (questions of law or 

fact common to the class); (3) typicality (named plaintiff claims are typical of the class’s claims); 

and (4) adequacy of representation (the class representative must be able to fairly and adequately 

protect class interests).  Fed. R. Civ. P. 23(a)(1) – (4). 

Second, the action must qualify under one of the three subsections of Rule 23(b).  Fed. R. 

Civ. P. 23(b); Rosario, 963 F.2d at 1017. The parties’ settlement is a relevant consideration in 
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the class certification analysis. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 619-20 (1997). 

Because Rule 23(b)(3) certification is proposed in the context of a settlement, the “court need not 

inquire whether the case, if tried, would present intractable management problems, for the 

proposal is that there be no trial.” Id. at 620 (citation omitted). Any manageability or 

predominance concerns relating to individual proceedings and defenses are satisfied by the 

settlement and its claims resolution process. See Carnegie v. Household Int’l, Inc., 376 F.3d 656, 

660 (7th Cir. 2004). 

The proposed Class in this case meets each of the statutory requirements for class 

treatment.  

1. The Requirement of Numerosity is Met 

 Rule 23(a)(1) requires a class large enough that the joinder of all members would be 

“impracticable.” Impracticability does not mean “impossibility,” but only difficulty or 

inconvenience in joining all members of the class. Doe v. Guardian Life Ins. Co. of Am., 145 

F.R.D. 466, 471 (N.D. Ill. 1992).  Defendant employed approximately 2,024 persons as Sales 

Reps during the Class Period who are potential Class Members. Ex. B, attach. 1, Settlement 

Agreement, ¶ II, Ex A. A class of this size easily satisfies the numerosity requirement found 

necessary in this District.  Yon v. Positive Connections, Inc., No. 04 C 2680, 2005 WL 628016, 

at *2 (N.D. Ill. Feb. 2, 2005) (Darrah, J.) (certifying IMWL class where documents showed 39 

employees owed overtime pay).  

2. Plaintiffs’ Claims Meet the Commonality Requirement 

The commonality requirement depends on a common contention that is capable of class-

wide resolution, thus allowing the truth of an issue central to the claim to be determined “in one 

stroke.”  Wal-Mart Stores, Inc., v. Dukes, 564 U.S. 338, 350, 131 S. Ct. 2541, 2551 (2011); and 
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see Jamie S. v. Milwaukee Pub. Schs., 668 F.3d 481, 497 (7th Cir. 2012) (citing Wal-Mart) 

(plaintiff must demonstrate that putative class members all “suffered the same injury”). 

Commonality does not demand that each class member have an identical claim. Spano v. Boeing 

Co., 633 F.3d 574, 585 (7th Cir. 2011).  Thus, some factual variation between class members 

will not defeat class certification.  Rosario v. Livaditis, 963 F.2d 1013, 1017-18 (7th Cir. 1992). 

A single common question will suffice.  Bell v. PNC Bank, 800 F.3d 360, 374 (7th Cir. 2015) 

citing Wal-Mart, 131 S. Ct. at 2556.  And, where the defendant engages in standardized conduct 

against the putative class members, the legality of which is an “outcome determinative issue,” 

commonality is met.  Healy v. International Brotherhood of Elec. Workers, No. 11 C 8892, 2013 

WL 4494685, at *4 (N.D. Ill. Aug. 22, 2013).  

Commonality is satisfied here. All Account Representatives and Account Executives 

performed the job duties of inside sales representatives, and all Account Representatives and 

Account Executives were classified as exempt from overtime during the Class Period. Class 

Members were entitled to overtime, therefore, unless Defendant could prove each element of the 

administrative exemption, asserted in Defendant’s fourth affirmative defense. Costello v. 

BeavEx, Inc., 810 F.3d 1045, 1059 (7th Cir. 2016). Because the test for the administrative 

exemption is conjunctive, and Groupon’s Account Representatives and Account Executives must 

be paid overtime if one requirement of the exemption is not satisfied, Plaintiffs need only prove 

that common evidence satisfies one element of the exemption to meet the element of 

commonality. Id. at 1059-60. It is immaterial that the other elements of the exemption may 

require an individualized inquiry. Id. The element of commonality can be met through common 
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policies and practices that are alleged to have precluded Class Members from customarily and 

regularly exercising discretion and independent judgment in the performance of their job duties.2  

3. Plaintiffs’ Claims Meet the Typicality Requirements 

The Rule 23(a)(3) requirement of typicality is easily satisfied here. The claims of the 

class representative and class members are typical if they arise from the same practice or course 

of conduct and are based on the same legal theory.  Keele v. Wexler, 149 F.3d 589, 595 (7th Cir. 

1998).  At issue is whether the Plaintiff and all other inside Account Representatives and 

Account Executives were properly classified as exempt from the overtime provisions of the 

FLSA and IMWL, and whether they were required to work in excess of forty (40) hours per 

week. This is sufficient to meet the requirement of typicality. Retired Police Ass’n v. City of 

Chicago, 7 F.3d 584, 596 (7th Cir. 1993) (typicality is meant to insure that the claims of the class 

representative have the “same essential characteristics as the claims of the class at large.”). 

4.   Adequacy of Representation is Satisfied  

a. Plaintiffs’ Counsel is Experienced and Qualified 
 

Plaintiffs’ counsel are experienced class action attorneys and have acted as representative 

counsel in numerous actions in federal and state courts. Ex. 1, Salas Decl. ¶9;   Schmidt v. Smith 

& Wollensky LLC, 268 F.R.D. 323, 328 (N.D. Ill. 2010) (“[Douglas M. Werman] is qualified to 

serve as class counsel in the pending litigation because [he is a] highly experienced attorney[] 

and [has] acted as class counsel in similar actions in federal and state courts.”). 

 

                                                 
2  Plaintiffs allege, but Defendant deny, that these policies and practices include 
Defendant’s implementation of: (i) the Purchase Order system between September 2011 and 
2012; (ii) the Quantum Lead system between 2012 and 2015; and (iii) the requirement that inside 
Account Representatives and Account Executives obtain manager approval before sending 
contracts to merchants. 
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b. There is No Conflict of Interest Between Named Plaintiff and 

the Class 
 

The conflict of interest inquiry “merely requires that plaintiffs not have ‘antagonistic’ 

interests, so ‘only a conflict that goes to the very subject matter of the litigation will defeat a 

party’s claim of representative status.’” Martens v. Smith Barney, Inc., 181 F.R.D. 243, 259 

(S.D.N.Y. 1998) (quoting Krueger v. New York Tel. Co., 163 F.R.D. 433, 443 (S.D.N.Y. 1995)). 

The Class Representatives have no antagonistic interests that go to the subject matter of the 

lawsuit. The Class Representatives held the same job position, and were paid in the same 

manner, as all other Class Members.  

5. Rule 23(b)(3) is Satisfied 

 

Certification is appropriate under Rule 23(b)(3) where “questions of law or fact common 

to the members of the class predominate over any questions affecting only individual members, 

and . . . a class action is superior to other available methods for the fair and efficient adjudication 

of the controversy.”  The proposed class meets the standards of predominance and superiority. 

Common questions of law and fact predominate because Plaintiffs have limited the class to 

inside Account Representatives and Account Executives who they allege were subjected to 

systemized practices and standardized conduct that violated the Illinois Minimum Wage Law 

during the Class Period. In re AT&T Mobility Wireless Data Services Sales Litigation, 270 

F.R.D. 330, 344 (N.D. Ill. 2010). 

In addition, the fact that the parties are asking to certify the class for settlement purposes 

only weighs in favor of finding that the superiority and predominance elements are satisfied. 

Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 619-20 (1997); Smith v. Sprint Communications 

Co., 387 F.3d 612, 614 (7th Cir. 2004); In re AT&T Mobility Wireless Data Services Sales 

Litigation, 270 F.R.D. at 344. Because Rule 23(b)(3) certification is proposed in the context of a 
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settlement, the “court need not inquire whether the case, if tried, would present intractable 

management problems, for the proposal is that there be no trial.” Amchem Prods., Inc., 521 U.S. 

at 620 (citation omitted). Any manageability or predominance concerns relating to individual 

proceedings and defenses are satisfied by the settlement and its claims resolution process. See 

Carnegie v. Household Int’l, Inc., 376 F.3d 656, 660 (7th Cir. 2004).  

The element of superiority is met because the proposed class is the most efficient way to 

resolve the claims of the Plaintiffs and Class Members. In re AT&T Mobility Wireless Data 

Services Sales Litigation, 270 F.R.D. at 344. In this proceeding, the Parties will be allowed to 

resolve the claims of 2,024 persons in one coordinated proceeding, thus conferring significant 

benefits upon each class member. Groupon will also benefit by being spared the expense and 

potential inconsistency of scores of individual lawsuits. 

D.  The Court Should Also Approve the Settlement of FLSA Claims for Class 

 Members Who Negotiate their Settlement Checks    

As explained above, only Class Members who negotiate their Settlement Checks will 

release their claims arising under the FLSA, 29 U.S.C. § 201 et seq. Id. Ex. B, attach. 1, 

Settlement Agreement, § V.3.c. Thus, because the Settlement will only release the FLSA claims 

for Class Members who opt-in to the Settlement by negotiating their settlement checks, and the 

“a failure to do so does not prevent them from bringing their own [FLSA]suits at a later date,” 

the Settlement does not implicate the same due process concerns as Rule 23 actions. McKenna v. 

Champion Intern. Corp., 747 F.2d 1211, 1213 (8th Cir.1984). As a result of this difference 

between the settlement of Rule 23 class actions and FLSA collective actions, the standard for 

approval of an FLSA settlement is lower than for a class action under Rule 23. Id; Millan v. 

Cascade Water Servs., Inc., 310 F.R.D. 593, 607 (E.D. Cal. 2015) (a court has a “considerably 
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less stringent” obligation to ensure fairness of the settlement in a FLSA collective action than a 

Rule 23 action because parties who do not opt in are not bound by the settlement).  

 With that lesser interest in mind, courts approve FLSA settlements when they are reached 

as a result of contested litigation to resolve bona fide disputes. See Lynn's Food Stores, Inc. v. 

United States, 679 F.2d 1350, 1353 n. 8 (11th Cir.1982). Typically, courts regard the adversarial 

nature of a litigated FLSA case to be an adequate indicator of the fairness of the settlement. Id.,  

679 F.2d at 1353–54. If the proposed FLSA settlement reflects a reasonable compromise over 

contested issues, it should be approved. Id. at 1354. For the reasons explained above, the Parties’ 

settlement easily meets this standard.  

E. The Parties’ Proposed Notice Program  

The notice protocol identified in the Settlement Agreement provides proper notice to 

affected individuals. “Rule 23(e)(1)(B) requires the Court to ‘direct notice in a reasonable 

manner to all class members who would be bound by a proposed settlement, voluntary dismissal, 

or compromise’ regardless of whether the class was certified under Rule 23(b)(1), (b)(2), or 

(b)(3).”  Manual for Complex Lit. at § 21.312.  Many of the same considerations govern both 

certification and settlement notices.  In order to protect the rights of absent class members, a 

court must require the best notice practicable to class members.  Phillips Petroleum Co. v. Shutts, 

472 U.S. 797, 811–12 (1985). 

The mailing of a short, easy to understand Notice to Class Members in wage and hour 

litigation is the trend in this district and in the Illinois state courts. The principal reason that 

courts are approving notice procedures with short-form, summary documents is comprehension 

and readability: Rule 23 requires that the court direct “best notice” that conveys the needed 

information “clearly and concisely in plain, easily understood language.”  Fed. R. Civ. P., 
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23(c)(2)(B).  The Summary Notice is more likely to be read by Class Members, and when read, 

more likely to be understood. 

The Parties’ proposed notice procedure meets the requirements of Rule 23, and 

accordingly Plaintiffs requests that the Court approve the Notice forms and protocol. 

F. Scheduling Final Approval Hearings Is Appropriate 

The last step in the Settlement approval process is a final fairness hearing at which the 

Court may hear all evidence and argument necessary to make its Settlement evaluation.  

Proponents of the Settlement may explain the terms and conditions of the Settlement, and offer 

argument in support of final approval.  In addition, Class Members, or their counsel, may be 

heard in support of or in opposition to the Settlement Agreement.  The Court will determine after 

the Final Approval Hearing whether the Settlement should be approved, and whether to enter a 

Final Approval Order and judgment under Rule 23(e).   

V. CONCLUSION 

For the foregoing reasons, Plaintiffs request that the Court: (1) grant preliminary approval 

of the proposed Settlement Agreement; (2) certify the proposed Settlement Class; (3) appoint 

Sean McDonnell and Kenisha Webb as Class Representatives and Douglas M. Werman and 

Maureen A. Salas of Werman Salas P.C. and Jamie G. Sypulski of the Law Office of Jamie 

Golden Sypulski as Class Counsel; (4) approve the proposed notices and the notice program; and 

(5) set a date for the Fairness Hearing.   

 

    

     Respectfully submitted, 

Dated:  July 18, 2016  

 

s/ Maureen A. Salas   

One of Plaintiffs’ Attorneys 
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Douglas M. Werman 

Maureen A. Salas 

Sarah J. Arendt 

Zachary C. Flowerree 

Werman Salas P.C. 

77 W. Washington Street, Suite 1402 

Chicago, IL 60602 

Jamie G. Sypulski 

Law Office Jamie Golden Sypulski 

150 N. Michigan Ave, Suite 1000 

Chicago, IL 60601 

 

Attorneys for Plaintiffs 
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