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Controversial North Carolina LGBT Law 

Has Hidden Employment Implications 

 

This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law.  

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

On this podcast our focus turns to North Carolina’s controversial so-

called “bathroom law” that has become a nationwide flashpoint as a 

few other states have considered similar legislation. 

The law, HB2, nullified a Charlotte ordnance that had given new 

protections to transgender people who use public restrooms based 

on their gender identity. It’s also the subject of litigation as the US 

Department of Justice says the North Carolina measure violates civil 

rights law, and the state’s governor has countered by suing the 

federal government. 

But somewhat lost amidst all the vitriol over the law, which has 

sparks boycotts of the Tar Heel State and outrage in the LGBT 

community, are its very real employment law implications. 

Helping us get to the bottom of these issues is long-time Winston-

Salem management-side attorney Robin Shea, of Constangy Brooks, 

Smith & Prophete. Robin is also the author of the highly popular 

Employment and Labor Insider blog. Robin, welcome. 

Robin Shea:   Thank you, David. 

David Weisenfeld: Well Robin, it’s great to have you with us, and I know you’ve written 

quite a bit about this issue, and HB2 certainly has drawn a ton of 

attention to your state. Before we get to the employment provisions, 

though, can you just sum up briefly what the law has to say? 

[0:01:45.7] 

Robin Shea: Very briefly, and very over-simplified, HB2 pre-empts all local laws 

governing discrimination in the state of North Carolina, so that would 

include municipal ordinances or county ordinances. It takes away a 

wrongful discharge public policy cause of action that our courts have 

recognized for quite some time based on employment discrimination, 
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and I’m going to probably refer to that as we go along as EEO 

discrimination because the part that was affected by HB2 says it’s 

against the public policy of the state of North Carolina for an employer 

of 15 or more employees to discriminate based on race, sex, national 

origin, religion, color, age, or disability. And so they’re similar to the 

characteristics the federal laws protect. 

 And then the part of course that receives the most controversy and 

probably the least thing I am qualified to talk about is that HB2 also 

requires that state school and public agency, multiple-use restrooms 

be restricted to persons of the appropriate “biological sex,” which 

means the sex on your birth certificate. But single-use restrooms even 

under HB2 are fine and use of a single-use restroom can be allowed 

for a person regardless of their gender. 

David Weisenfeld: So on this restroom issue, Robin, does the North Carolina law mean 

that a private employer doesn’t have to provide an accommodation in 

its restrooms or otherwise for a transgender employee unless it 

chooses to do so, or would that not be a wise approach in light of the 

Department of Justice’s recent pronouncement? [0:03:37.7] 

Robin Shea: Well HB2 has nothing to do with a private sector employer’s 

obligations in that regard, ‘cause it doesn’t address it at all. An 

employer in North Carolina who’s in the private sector and who wants 

to be in compliance with the law probably ought to be following 

guidance that’s been issued by the federal EEOC, the Equal 

Opportunity Commission, and by the Occupational Safety and Health 

Administration, both of whom say that restrooms should be available 

to people based on their gender identity and it’s fine to have a single-

use restroom but you can’t require somebody to use the single-use 

restroom if you have other restrooms available. 

 So for now, with the law the way it is right at the moment, North 

Carolina law doesn’t address that issue at all, so employers in North 

Carolina who are private sector are free to go ahead and follow the 

federal guidance if they want to. 

David Weisenfeld: Now you just mentioned the EEOC recently releasing a factsheet 

addressing LGBT discrimination and that probably wasn’t an accident 

in terms of the timing. One of the most prominent sentences in that 

factsheet said these protections apply “regardless of any contrary 

state or local laws.” With that said, what does that mean for a law like 

North Carolina’s? [0:05:00.3] 

Robin Shea: Well I think they’re throwing down a little bit of a gauntlet to North 

Carolina and maybe other states like Mississippi that just because 

your state law says something about LGBT discrimination or 

transgender discrimination or restroom use, you still have to follow 

federal law. Whether that’s correct or not remains to be seen, but 

certainly in the state of North Carolina an employer could be required 

to follow federal law because North Carolina law doesn’t say anything 

to the contrary. 

David Weisenfeld: Well we certainly could spend all day talking about the attention being 

paid to who can use public toilets and locker rooms, but that’s really 

being overshadowed a bit by what employment rights advocates say 
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is a much more expansive change in the law that could affect all North 

Carolina employees and not just those who are lesbian, gay, bisexual, 

or transgender. What can you tell us about that, Robin? [0:05:55.7] 

Robin Shea: This was a surprise to just about everybody I know in the employment 

law community, but HB2 also included a provision saying that the 

cause of action in North Carolina for wrongful termination based on 

those EEOC categories we talked about, those claims have been 

nullified now. You can’t bring a claim like that in North Carolina 

anymore. It’s not clear to me what that had to do with the main 

purpose of HB2 but there it is and it’s part of HB2. So it takes away 

the cause of action and the significance of that.  

                                                   It’s probably not the end of the world for employers or employees but 

under the common law cause of action for discrimination you would 

not have to bother with the EEOC process. Your statute of limitations 

is three years from the date of the termination rather than 180 days 

for filing the EEOC charge in North Carolina, which isn’t a deferral 

state. And there are different calculations of damages depending on 

whether you’re going under federal law or whether you’re going under 

a state common law claim. 

 So that was just kind of a shock to all of us, I think, in the employer 

community, that the General Assembly removed that claim. 

David Weisenfeld: And you’ve written that you expect to see a big increase in motion to 

dismiss wrongful discharge claims. So what is it that led you to make 

that prediction? [0:07:25.9] 

Robin Shea: Since a claim has been eliminated and nullified by the statute, if 

anybody has a pending lawsuit going on with that type of claim, I’d 

say go ahead. If you’re on the defence side, go ahead and try to get 

the claim dismissed. I don’t know that it’s going to be that significant in 

the long-run because Governor McCrory has already indicated that he 

thinks that part of HB2 should be repealed. He’s holding firm on the 

bathroom provision that I’m not sure he knew that those wrongful 

discharge provisions were in the statute, and so now he’s issued an 

executive order saying he thinks that should be nullified. 

 So my advice to an employer right now would be go ahead and move 

to get the claim dismissed if you can, while you still can. But if you 

have other grounds as well, you probably ought to cite those other 

grounds because that part of HB2 may be repealed in the not-to-

distant future anyway. 

David Weisenfeld: Well that’ll certainly be something to watch. We’ve seen legislation 

introduced elsewhere and even in law in Mississippi as you alluded to 

earlier. Do you think that other states are going to follow North 

Carolina’s lead? [0:08:37.5] 

Robin Shea: Well I have heard that South Carolina’s thinking about it now. I don’t 

know if that’s correct. And it’ll be interesting to see whether people do 

that and whether they’re willing to lose the risks that they may be 

losing large employers. As you alluded in your introduction, North 

Carolina has lost some big concerts and two smallish business 

expansions that were planned for North Carolina have pulled out and 

said they’re going to go somewhere else, and I believe those two 
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affected may be three or four hundred jobs total. So they weren’t huge 

employers thinking of moving here. 

 So I’d be interested to see which states would be willing to run the risk 

of losing that business and would feel strongly enough to stick to their 

guns, as Governor McCrory has so far, with this type of legislation. 

 But the only one I know of right now is Mississippi and then I heard 

that South Carolina might be thinking about it. 

David Weisenfeld: You mentioned a couple of businesses but I guess the biggest threat 

is the potential of Charlotte losing the NBA All-Star game next winter. 

[0:09:43.1] 

Robin Shea: That would be a really interesting development because Charlotte 

was the one who enacted the very protective of LGBT rights 

ordinance that resulted in HB2. It would be ironic to me for anybody to 

pick on the city of Charlotte after what’s happened here! 

David Weisenfeld: Again, we’re speaking with Robin Shea, the author of the popular 

Employment and Labor Insider blog and a partner with Constangy 

Brooks, Smith & Prophete. Robin, another interesting aspect of the 

law is that it seems to be a strong reaction not just against Charlotte 

offering new transgender protections but a bit of a warning shot to any 

city or county that opts to go beyond state law. For instance, it adds a 

subsection to the North Carolina Wage and Hour Act, essentially 

preventing any city from raising its minimum wage beyond the state 

minimum. How significant do you see that being? [0:10:41.2] 

Robin Shea: I’m not sure it’s that significant in this state. Certainly in other states 

that have larger cities that might be a bigger deal than it is here. My 

understanding is that that was arguably never authorized under the 

North Carolina statutes or constitution and so I’m not sure including 

that in HB2 is necessarily going to be that significant in North Carolina 

in a practical matter. But it was another one of those provisions that I 

think caught everybody by surprise. We knew the General Assembly 

was going to act to nullify the Charlotte LGBT ordnance but some of 

these provisions, like this one and like the common law cause of 

action for wrongful discharge, those caught a lot of people by 

surprise. 

David Weisenfeld: Robin, are there any other employment law ramifications or even 

potential headaches from this bill, of which HR folks need to be 

aware? [0:11:37.3] 

Robin Shea: Well North Carolina, unlike a lot of states, has never had LGBT 

protection as a matter of law. But I’ve been practicing for more than 

25 years and probably for at least the last 20, I’ve been advising 

employers in North Carolina to act as if LGBT discrimination is illegal. 

And that was because even though it’s never happened yet, I 

expected the federal government to act in that regard at some point. 

 And it’s also possible for a person, let’s say somebody’s harassed 

because of their LGBT status, people like that can bring legal claims. 

They can’t bring a discrimination claim. But they can sue for things 

like intentional infliction of emotional distress or assault and battery, 
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depending on the circumstances, and bring that type of a claim in 

North Carolina. 

 So I would just probably strengthen the advice I’ve been giving for the 

last 20 years to employers, which is go ahead and make sure 

whatever the law is in North Carolina that your policy prohibits 

discrimination against people based on sexual orientation or gender 

identity, as well as the other characteristics that employers are more 

familiar with. Make sure your harassment training program includes 

that, because a lot of rank and file employees still don’t even know 

there’s nothing wrong with discrimination on that basis. So in fairness 

to them, employees need to be educated about how to behave at 

work. 

 And beyond that, my only guidance to a North Carolina private sector 

employer would be to reiterate again that under HB2, you are not 

restricted at all with what you do with your employee bathroom, and 

so probably the wisest preventative course if you don’t want to be a 

litigation test case is go ahead and follow that EEOC and OSHA 

guidance which says bathrooms should be available to everybody 

based on their gender identity, and they get to choose where they go. 

David Weisenfeld: Well one thing I wanted to ask you about, Robin involves a recent 

Fourth Circuit Court of Appeals ruling that a transgender teenager in 

Virginia, who was born female, can sue his school board for 

discrimination because it banned him from using the boys’ bathroom. 

The Fourth Circuit isn’t known as an especially liberal circuit by any 

means, so what do you make of this ruling and would it affect the 

advice that you give to your clients in any way? [0:14:12.9] 

Robin Shea: The decision was not a shock. The Fourth Circuit used to have a 

reputation for being very conservative and very employer-oriented, 

and this case, as well as some others that have come out in the last 

couple of years, show that is not the case anymore. So employers 

need to quit counting on whatever happened, ‘to go up to the Fourth 

Circuit we’re going to eventually win it.’ That is just not true anymore. 

 In thinking about this question, what would I tell the educational 

institution? What I would probably have told them to do is exactly 

what the state of North Carolina has done now as of today, which is 

go ahead and file an action for declaratory judgment and get a court 

to definitively say, ‘Here’s what the law is on this. Here’s what you 

have to do. Here’s what you don’t have to do.’ And that way 

everybody can proceed and hopefully know whether they’re in 

compliance with the law or not, which I think is not the case right now. 

David Weisenfeld: Now when it comes to these types of accommodations, and if an 

employer takes your advice and tries to accommodate LGBT 

employees with its restrooms, is there any fear of a backlash by the 

company’s other workers? [0:15:30.4] 

Robin Shea: Yeah, I think definitely. And this is all anecdotal on my part, but I’ve 

heard people say that especially women are very concerned about 

the idea of having a biological male use their restroom. The long-term 

solution is probably going to be to have single-use bathrooms and 
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floor-to-ceiling stalls, but that’s going to be expensive and that’s going 

to be something that may not be able to be done for several years.  

                                                   I saw one commentator, and this thought had occurred to me too – ‘I 

wonder if we’ll end up going in the direction that employers did under 

Title 3 of the Americans with Disabilities Act,’ which as far as up-fitting 

your buildings to accommodate individuals with disabilities, the 

employer provisions said you don’t have to do it but once you 

undertake any kind of renovation to your structure, then you have to 

comply. And so I wonder if we may end up going in that type of 

direction with respect to restrooms too. 

David Weisenfeld: Okay, well we’ll let that be the last word. Robin Shea, as a 

management-side employment attorney with Constangy Brooks, 

Smith & Prophete in the firm’s Winston-Salem, North Carolina office. 

And she also authors the Employment and Labor Insider blog, which 

is well worth checking out if you haven’t done so already. 

 Robin, thanks again for your insights. 

Robin Shea: Thanks for having me, David. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this XpertHR.com 

podcast. Thanks again for listening. Continue checking our website 

regularly for more podcasts on key employment topics affecting the 

world of HR. 
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