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XpertHR Podcast 
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Why Sexual Harassment Training Needs a Reboot 

 

This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

The sudden fall of Fox News Chairman and CEO Roger Ailes amidst 

multiple claims of sexual harassment have cast new light on this 

diciest of workplace issues. Ailes was ousted following the 

company’s investigation into the charges of former high-profile 

anchor Gretchen Carlson, and the fallout has continued with more 

women continuing to come forward. 

 So on this podcast we’ll take a broad look at sexual harassment and 

what companies need to do in terms of training to ensure they’re not 

the next story on the evening news, and we’ll do that with attorney 

Stephen Paskoff, founder of the workplace training and learning 

company, ELI, which the EEOC recently recognized for its work in 

reducing harassment in the workplace. Steve, thanks for joining us. 

Stephen Paskoff: Thank you David. I appreciate being included in this conversation. 

David Weisenfeld: Well it’s our pleasure to have you on and Steve, I’ll start with this. 

You’ve said that sexual harassment training in this country needs to 

be completely rebooted. Why is that? [0:01:28.4] 

Stephen Paskoff: A lot of the training David that’s offered is designed, I think probably 

inadvertently, to build legal defenses rather than to change behavior. 

Legal defenses means that if you do training, according to several 

Supreme Court decisions and other regulations, you have defenses if 

bad behavior happens, and you can be exempted from punitive 

damages in some instances. 

 And many employers then look to training as a way to building those 

defenses, as opposed to saying, “What’s it take to stop the behavior 

effectively?” And giving a person a one-time dose of learning a year, I 

don’t believe in the main is what does that. 

David Weisenfeld: No matter what an employer’s reporting procedure may be, Steve, 

employees are especially uncomfortable when the alleged harasser is 

the CEO, like a Roger Ailes situation. And in that case it took a well 

known television personality stepping forward. What can companies 
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do so women are not deterred from reporting harassment by 

someone at or near the top? [0:02:33.9] 

Stephen Paskoff: Frankly, David, the hardest issue for any employer in this whole 

compliance arena, whether it’s harassment involving females, males 

or other kinds of improper behavior, is the idea of coming forward and 

challenging the behavior, particularly the senior leader. That’s what 

happened in this case. Doing training, posting policies, having 

hotlines – they’re important but they’re not sufficient. What you have 

to have to encourage people to come forward internally is an 

organization whose leaders are committed to finding out about 

problems and who express that on a daily, regular basis.  

I don’t know all the facts, but I suspect that in this situation with Mr 

Ailes it was exactly the opposite. It’s no surprise that there were 

people who apparently were fearful of coming forward and didn’t do 

so. The answer really is having leaders who are true to their values, 

because I’m sure Fox’s values call for respect and legality and 

integrity and some form of civility, but in practice if it wasn’t 

happening, people will not come forward. 

David Weisenfeld: Now you mentioned people being fearful. So that leads to the next 

question, which is do you think Ailes would still be there had this just 

been production assistants or a make-up artist coming forward 

without someone like a Gretchen Carlson or Megyn Kelly? [0:03:55.9] 

Stephen Paskoff: You know it’s an interesting phenomenon, David. I think that certainly 

having a powerful accuser may increase the risk of tenure for 

somebody in Mr Ailes’s position, but I’ve written about this. In fact, I 

wrote a book about this a couple of years ago called Teaching Big 

Shots to Behave. And the point that I made there is that a senior 

leader is invulnerable until he or she is not. That means when one 

person comes forward and launches a claim or a problem and won’t 

be deterred, typically what will happen is there’ll be some level of 

investigation.  

Once you uncover several other people who are willing to go public 

and admit the same thing happened to them, the dynamics change 

very quickly and the person who thought they were invulnerable 

proves to be just the opposite. Their public name and position makes 

them vulnerable when the story hits the news. And that’s what 

happened here. 

David Weisenfeld: Now Steve, sexual harassment really exploded into the nation’s 

consciousness back in the 1990s, but a couple of decades later there 

are still only a handful of states – California chief among them – that 

require sex harassment training for private employers of a certain 

size. From your experience, would it make a difference if more states 

mandated this type of training? [0:05:15.3] 

Stephen Paskoff: There are there states that do that, David. I believe they are 

California, Maine and Connecticut. And each of them continues to 

have issues arise from time to time. I don’t think the issue is solved by 

having mandatory training as the solution, though many employers 

and some state leaders seem to think so. And again, I’m in a training 

company and I’ve led one now for 30 years, so I believe in training 
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and I believe in education. But the training and education are part of a 

broader solution, which is involving values translated into business 

behaviors, recognizing that harassment (and discrimination, for that 

matter) are not just legal claims but business issues, and having 

people understand their role in leading with professional behaviors at 

all times and realizing this is a serious issue when it arises. 

 The training is important, but if I may go on, let me say one thing 

about it. If you take a look at the allegations – because that’s what 

they are right now – in the Ailes situation and any other public, well 

known harassment case that you can think of over the years, you’ll 

hear those allegations and you’ll say, “How could someone have 

done that? What was going on?” In other words, the behaviors are 

not subtle, the behaviors are not ambiguous. The ones that make the 

news and that launch or cause statutes like this tend to be very clear 

behaviors.  

My point is that it’s not that people don’t know what’s wrong by and 

large. It’s just that they don’t take their organization seriously in 

saying it’s prohibited, and believe that they can get away with it. Just 

having a once a year training, which quite often is designed for 

people to get through and they can check a box and not pay 

attention, is not going to materially affect this problem in my 

judgment. 

David Weisenfeld: Do you think that’s what’s happening in those three states that you 

mentioned in particular, that there is a risk that companies are just 

trying to check off that they did these two-hour trainings and move on 

and that’s kind of it? [0:07:27.7] 

Stephen Paskoff: Well I think a lot of times (and I won’t restrict my answer to the three 

states), people in senior positions say, “What do we need to do to 

address this problem?” And they’re told from a compliance point of 

view, “Deliver this training. Have these posters put up. Make sure 

everybody signs and understands whose responsibility and have a 

hotline in place.”  

That can be very cosmetic. What you have to have are leaders who 

behave in line with the values that are presumably driving the training, 

who talk about the importance of professional, inclusive, non-

harassing, dismissive behavior as part of their jobs, and not as quasi-

lawyers, who intercede when there are problems brought to them that 

they witness or hear about, and who regularly encourage people to 

come forward time and again because the organization wants to find 

out about problems as well as opportunities.  

That’s what you have to do. And my guess is, and what I’ve seen is – 

and this is reflected, I believe, in what the Commission said in its 

report – is that too many organizations take a cosmetic approach, 

rather than an approach that recognizes that this requires ongoing 

maintenance, regular attention. It’s a serious business issue and not 

something you can solve by having people sit down, watch 

something, click through it quite often and be done in an hour, or two 

as in California just as one example. 
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David Weisenfeld: Steve, in terms of communication and employees knowing where to 

go and what to do if they do have a complaint that they want or need 

to bring, how are employers doing in conveying that message that 

they’re open to hearing such claims? [0:09:14.3] 

Stephen Paskoff: David, I’ll give you a few and I’ll tell you what I think is most effective. 

 

1) They have policies.  

2) CEOs can make videos.  

3) They can have posters.  

4) They can have hotlines.  

5) They can put people through training, which I believe is absolutely 

critical provided it’s something other than what I’ll call a ‘check the 

box’ exercise.  

 

It’s presented consciously – and frequently unconsciously as ‘check 

the box,’ and I’ll tell you what I think is most effective. When you go to 

work and you’re in a job, the most effective way to prevent 

harassment is to have a leader in your area saying, “We are a 

professional organization. If ever you feel that you’re being treated 

unfairly, if someone says something, if someone threatens you, that’s 

not acceptable. You can go to HR, you can come to me. We’re not 

going to run the business this way. I really mean it. You’ve got to 

understand that. Can I answer any questions?”  

 

When you have leaders who say that, who do that, who model that, 

who repeat that, that’s how the message gets through. But that’s not 

what’s being done as effectively as it should. 

 

David Weisenfeld: Again, our guest is Steve Paskoff, the founder of the Atlanta-based 

workplace training and learning company, ELI. Steve, as someone 

who trains employers regularly on ways to prevent sexual 

harassment, what’s the number one mistake that you’re seeing or 

hearing about? [0:10:42.4] 

Stephen Paskoff: Really David, the number one mistake is diverting your focus from, 

“How do we prevent behavior? How do we have an impact on our 

culture, recognizing this is an issue that can harm our business, 

whether we get a lawsuit or not,” as opposed to, “How can we get this 

done so we can make sure we have defenses in place?” 

 When I speak to employers and try to gauge their interest in 

addressing this issue, here’s one question that I’ll ask, and it makes 

people stop and think, and I think it’s useful to consider. “When you 

talk about training,” I’ll ask them, “Are you doing the training so that 

you can build affirmative defenses, prevent the imposition of punitive 

damages and verify that people got the training so that you can show 

that you did what you were required to do to have those defenses to 

the claims I mentioned? Or are you doing the training to do all those 

things but additionally – and even more importantly – have an impact 

on ongoing behavior? Which is it?” 

David Weisenfeld: Steve, a recent survey that’s out there showed more than half of the 

women in advertising – in fact 54% - have experienced some form of 

sexual harassment. That’s a number that really jumps off the page. 
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From your work, are there occupations where this is a much bigger 

problem than others? [0:12:08.7] 

Stephen Paskoff: David, I’ve worked with clients in a range of industries and quite 

honestly, I can’t think of one where this has not been an issue. I don’t 

know if I can statistically make a judgment about what you’re asking, 

but is it an issue in colleges, academia and in the government? Yes. 

Is it an issue in healthcare? Yes. Is it an issue in manufacturing? Yes. 

In law firms? Yes. In advertising agencies? Yes.  

It’s hard to think of an area where it’s not an issue in some form, and 

my guess is that most people, women who you’ve identified here, will 

say that they’ve been subjected at some time to some type of 

behavior that they would construe as some type of harassment. I 

don’t know whether it’s necessarily the most extreme, which is a 

threat that if you don’t accede to an advance you’ll lose your position 

or not advance and the like, but it makes sense to me that the 

numbers that you mentioned would say that they have been exposed 

to it at some point and time in their careers. It’s not just a single 

industry problem. Period. 

David Weisenfeld: Yeah, a lot of people have a misconception that it’s predominantly in 

the blue-collar fields too and that’s really not the case. 

Stephen Paskoff: There are religious institutions that deal with this issue. Just about 

any sector you can imagine has it occur. It’s a cultural problem. It’s 

not limited to blue-collar.  

 And in fact, many of the same behaviors you’ll see in a factory, in a 

mill, out in the field, you’ll see in some of the finest universities in the 

United States. And I’m talking about Ivy League institutions. Some of 

the most prominent institutions in California, for example, have 

recently had senior faculty have to leave because of allegations of 

improper behavior. So it’s not limited to one occupation or one 

industrial sector. 

David Weisenfeld: Steve, probably a million directions you could go with this next 

question, but Donald Trump recently said of his daughter Ivanka that 

if she was sexually harassed, “I would like to think she’d find another 

career or find another company if that was the case.” Is that a 

sentiment that you think a lot of people still have on this issue, that 

the person who’s been harassed should just leave if it’s so bad? 

[0:14:39.5] 

Stephen Paskoff: You know, David, this is an election year, so I’m going to avoid a 

political response and I’ll recast the answer removing Mr Trump from 

the equation, if I may. Here’s the point. A leader, a CEO of an 

organization (I’ll look at Mr Trump in that role), to deal with and 

prevent harassment should look at the issue not as a personal 

challenge but as an institutional challenge or an offense.  

The issue that should really be looked at is, “Why do we have 

someone in our institution that we’ve hired and employed ever face 

the risk or choice of having to leave rather than work in the place they 

want to be?” That is a problem that we can’t tolerate if we’re operating 

a professional organization. If an individual worked in a job, would we 
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say, “If you’re subjected to fraud, don’t report it, don’t have it 

corrected, just leave”? We’d never say that. 

 Still too many executives look at sexual harassment as a personal 

issue rather than an institutional concern and an offense against the 

values of the instiution. 

David Weisenfeld: Steve, what about diversity, especially in the C Suite? Do you think 

that a greater amount of diversity would reduce the amount of 

harassment incidents that we see and make a difference in terms of 

overall workplace culture? [0:16:09.4] 

Stephen Paskoff: I do think that having a diverse core in any organization means that 

you’ll hear voices and perspectives that you might otherwise not get. 

So to have somebody who can say, “Wait a minute. We can’t allow 

that. That’s not who we are,” who can validate the experience from 

their own experience and their own understanding, would be useful.  

And I guess just the way I look at it, what we really would hope would 

be that a) that we have diverse organizations and that whoever is 

leading organizations understand that harassment is not a personal 

problem of the individual who’s the recipient, but it’s a challenge to 

the values and integrity of the organization and its ability to effectively 

run its business. 

David Weisenfeld: And kind of a similar question in terms of investigations into these 

complaints, does it affect things at all that a good number of the 

investigators these days are men looking into these issues? 

[0:17:14.5] 

Stephen Paskoff: You know, let me tell you a bit about my background and let me tell 

you why I would answer that. I was an EEOC investigator and I was a 

trial attorney before I defended employers, which I did for a decade. 

So I cut my occupational teeth on investigations, and a good 

investigator knows how to ask questions non-judgmentally, knows 

what questions to ask, knows how to listen and has a commitment to 

getting the facts. I would like to think that whether the investigator is a 

male or a female, they’ll be able to do it. 

 Now some might say, “Well if you’re dealing with a female victim, 

perhaps another female can elicit the facts because the victim will be 

more willing to speak to that person.” I never felt that to be the case 

when I was investigating claims of any kind of discrimination – sex or 

race when it was not my particular gender or race that was involved. I 

think a skilled investigator should be able to get at the issues. 

 Now I will tell you, you can take a look at cases that have arisen in 

the military when males have been investigating instances of sexual 

harassment and misbehavior, and then you find out that they were 

engaging in the same type of behavior themselves. That to me is 

highly suspicious for obvious reasons, rather than specifically the 

gender of the investigators. 

David Weisenfeld: Sure. Steve, we’ve got just a little under a minute left, so is there a 

final takeaway lesson that you’d like to leave with our listeners? 

[0:18:52.8] 
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Stephen Paskoff: Yes. Virtually any organization that puts together a set of values will 

talk about respect, integrity, some form of inclusion. If those values 

have meaning, then it means that you would set up your organization 

so that types of behavior that constitute harassment would not be 

tolerated, in fact, whether laws applied or not.  

And I think the most important thing is that organizations who want to 

eliminate harassment – and the ideal really is either to prevent it, 

detect it or correct it – will not only do the things that I mentioned at 

the outset (the training, the posters, whatever), but will talk about 

values, embed them in the organization so that they become cultural 

standard in terms of how you behave and what you do when you find 

out about potential problems. That’s a lot different than having people 

just go through a program, say they’ve gone through it and call it a 

day, or frankly, in many organizations, call it a year. 

David Weisenfeld: Well we’ll let that be the last word. Stephen Paskoff is an attorney and 

the founder of the Atlanta-based workplace training and learning 

company, ELI. Steve, thanks so much for joining us and sharing your 

insights. 

Stephen Paskoff: David, thanks for the opportunity and I appreciate your time. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue checking our website regularly for more podcasts on key 

employment-related topics, including why your employees just aren’t 

that into you, and the 2016 election’s high stakes for employers. 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 

50-state Employee Handbook, call us toll free at 1-855-973-7847. 

Again, that’s 1-855-973-7847. 
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