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XpertHR Podcast 
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Truth and Consequences – What the 2016 Election Means 

for HR 

This is XpertHR.com–Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis.  

 So the contentious 2016 election may finally be over, but the 

ramifications for employers are only just beginning. Donald Trump’s 

surprise victory is sure to affect the future of the Affordable Care Act, 

the Supreme Court government agencies and much more. But how 

far will the changes go and is there anything employers can do to 

prepare?  

On this podcast we will explore those questions and many others that 

are on your mind, with a pair of my colleagues from the XpertHR 

news team who have been tracking these issues, Legal Editors 

Michael Cardman and Marta Moakley. Michael has covered wage 

and hour issues for many years and developments at the Department 

of Labor. While Marta is an attorney who writes extensively for us 

about a host of employment issues, and helps spearhead our 

employee management coverage. Marta and Michael, welcome. 

Michael Cardman: Thank you David, it is a pleasure to be here. 

Marta Moakley: Thank you David. 

David Weisenfeld: Well Marta, let’s start with the Affordable Care Act. This has been the 

subject of endless litigation since its adoption in 2010, the Supreme 

Court seemed to cement the ACA with a favorable ruling a year and a 

half ago, but that cement suddenly doesn’t look so solid. President-

elect Trump has called the ACA “an absolute disaster for families and 

small businesses,” and we know the Republican majority in the 

House is strongly opposed to the healthcare law. So with all that said 

Marta, will we see a full repeal of the ACA? [00:01:54:02] 

Marta Moakley: With respect to Obamacare as the President-elect likes to term the 

ACA, he has promised to repeal it on day one, and Trump’s pick to 

head the Department of Health and Human Services, Georgia 

Representative Tom Price, has been a vocal critic for many years of 

the ACA. In a statement Trump called Price “exceptionally qualified to 

shepherd our commitment to repeal and replace Obamacare.”  
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Congressman Price has actually advocated a focus on incentives for 

employee use of health savings accounts or HSAs, tax credits to 

those who would buy policies on the individual market, and it would 

cap the exclusion for employer sponsored plans at $20,000 for family 

coverage. So, those are differences from what we have now. Many 

observers have hinted that while an outright repeal is unlikely, I 

believe one of the quotes is, “Let’s keep the baby, but throw out the 

bathwater.” I think employers can expect major changes under this 

unified Republican government where obviously the GOP controls the 

presidency and both Houses.  

The House Majority Leader Kevin McCarthy actually advocates 

repealing the law first, an outright repeal, and then working on a 

replacement. Provisions that could survive, include the prohibition on 

pre-existing conditions and the provision allowing parents to cover 

children under their plan until their mid-twenties. These are very 

popular with the public. However, any changes won’t happen 

overnight. Even on day one an outright repeal may not happen as 

many employers do not support it. So for the time being I think 

employers need to comply with current regulations including the 

reporting requirements that are due by February 28th. 

David Weisenfeld: And Michael, what do you think? Is this your take as well in terms of 

what the future holds for the ACA? [00:03:44:06] 

Michael Cardman: Well absolutely, I think Marta is right on the money with her 

observations, but I don’t think anybody knows exactly what is going to 

happen with the ACA. Healthcare is a very complicated system and 

our political system is also quite complicated as well. So it is going to 

be very interesting to see what happens in the months and even 

years ahead, because this will probably be quite a lengthy process 

when it comes down to it. 

David Weisenfeld: Absolutely, so a lot to stay tuned for for employers. Our next topic is 

the much-discussed December 1st overtime changes. Michael now 

that a federal judge in Texas has blocked the Department of Labor’s 

rules from taking effect, do employers not need to concern 

themselves with this issue any longer, where does that stand? 

[00:04:27:08] 

Michael Cardman: The short answer is yes, employers do not need to concern 

themselves with this for the time being. The preliminary injunction 

means that the overtime rule will not be implemented or enforced until 

further notice.  

Now, that said there is a possibility that the overtime rule could sort of 

rise from the dead, and there’s a lot of contingencies that go into that. 

First, the DOL would have to appeal the injunction to the Fifth Circuit. 

That is a big if, the DOL has said that they are exploring all of their 

options, but we don’t know yet if they actually intend to do this. If they 

do, they probably would need to get an expedited appeal because 

there is a speculation that they would need to have it done before 

January 20th, when the Trump administration takes office, and that 

would be the grounds for an expedited appeal.  
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So then that is another if, if the Fifth Circuit grants that and then if 

they grant an expedited appeal, would the Fifth Circuit actually 

overturn it? Then would it get appealed to the Supreme Court? There 

are all kinds of ‘ifs’ going on down the line. But there is a possibility 

that this thing could come back from the dead. I don’t think many 

people expected the District Court to grant this injunction, so who 

knows we may be surprised yet again. 

David Weisenfeld: Well Michael with all that said, is there any chance at all that this 

overtime rule will come back, perhaps even in another fashion? 

[00:05:54:06] 

Michael Cardman: There is a chance that if this overtime rule is repealed that a Trump 

administration might come up with the new rule. I think there is a 

pretty broad consensus in the business community that the old salary 

level could use an updating. So we may see something there. We 

may see them try to simplify the duties tests; who knows what is in 

store? 

David Weisenfeld: Everyone seems to agree that the current salary basis level for 

exempt employees is way too low. So, will we see a new proposal 

from the Trump administration’s Department of Labor which goes a 

bit lower, say to $35,000 for an exempt employee, as opposed to the 

more than $47,000 plus that we had with the Obama administration’s 

changes? [00:06:39:09] 

Michael Cardman: That is an interesting question. During the comment and notice period 

for the original rule that we had back in 2015, there were a lot of 

people who came out as you know and said, “Well, we support raising 

it, but $47,000 is just too high,” so there may be a push to raise it to a 

lower level.  

One of the things that is really interesting about the preliminary 

injunction is that it really called into question the DOL’s authority to 

set any salary basis, really if you extrapolate the logic in that ruling. 

So, we may see something where it is strictly a duties test or we may 

see some new interpretations of what the salary basis means. We are 

really in unchartered territory here, and it’s going to be interesting to 

see what happens.  

David Weisenfeld: Absolutely. Well now I’ll turn back to Marta. Marta the centerpiece of 

Donald Trump’s childcare platform during the campaign was his 

proposal to provide six weeks of paid leave to new mothers after 

giving birth. Tell us a bit more about this proposal? [00:07:44:02] 

Marta Moakley: So Trump’s plan would guarantee six weeks of paid maternity leave, 

and it would do so by amending the existing unemployment insurance 

that companies are required to carry at this point. The benefit would 

kick in if an employer doesn’t offer paid maternity leave, and would be 

paid by offsetting reductions in the program so that taxes are not 

raised. So, basically they would be going after say unemployment 

insurance fraud and attacking it that way.  

Much of Trump’s proposals are related to tax deductions for 

expenses, and they would cover not just childcare but eldercare as 

well. So expenses for up to four children and elderly dependents 

would be covered. The administration would advocate the creation of 
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new dependent care savings accounts. So it would allow both tax 

deductible contributions and tax-free appreciation, which as anyone 

who has them currently knows, they don’t actually appreciate and 

they aren’t as flexible, even though they are called Flexible Spending 

Accounts right now.  

David Weisenfeld: Well, it seems like there could potentially anyway be opposition on 

both sides to this proposal from Trump’s own party, which probably 

might think it goes too far in burdening businesses, and Democrats 

who would think it doesn’t go far enough, since fathers and adoptive 

mothers are left out. With that said, is it likely that any paid leave 

developments will remain solely at the state and local levels in the 

next couple of years? [00:09:14:02] 

Marta Moakley: It is likely. At the federal level frankly there is a real possibility that the 

proposal could violate federal law in that it doesn’t treat mothers and 

fathers in the same manner, so there is different treatment there. 

There is a real question about same sex couples, what if any benefit 

is there for a same sex male couple? The plan also excludes adoptive 

and foster parents, so again the focus is just on new mothers needing 

time to recover from childbirth.  

At the federal level as well, the Obama administration had passed an 

executive order referring to paid leave. That’s probably on its way out 

as well. But whatever occurs at the federal level, as you mentioned, 

the existing patchwork of employee paid sick leave laws that are 

currently continuing to expand at the state and municipal levels will 

just continue, especially in blue Democratic states and in 

municipalities within those states. And this is true of other employee 

friendly measures, so you are probably going to see expansion of 

minimum wages and so-called ban the box ordinances exclusively at 

the state and municipal level, not at the federal level.  

David Weisenfeld: OK, well I would like to turn next to what is going to happen at the 

agency level. I know a lot of HR folks are certainly concerned with 

that with so much talk of increased enforcement in recent years at the 

EEOC and NLRB and Department of Labor. So Michael, are we going 

to see a much more hands off approach at these agencies with the 

rolling back of positions from what we saw in the Obama years? 

[00:10:57:09] 

Michael Cardman: I think so. I might not call it ‘hands off,’ but I think the way a lot of 

people are talking about it is that it’s going to be more of a partnership 

between the regulated community and these agencies. So they are 

going to be looking to actually encourage employers to comply with 

the law in different ways.  

But I think we are definitely going to see a less aggressive 

enforcement posture, and part of that is going to be not just in terms 

of the budget for these agencies and the number of investigators they 

hire and the industries that they target and their strategic enforcement 

plans, things like this, but also it’s going to come in how the agencies 

interpret the law.  

We saw under the Obama administration a real expansion of how 

these agencies view the employer/employee relationship. We saw 
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this in independent contractors, in joint employment and things like 

this, and that interpretation guided their enforcement efforts. I think 

we are going to see a much different sort of interpretation coming out 

of these agencies under the Trump administration, and things are 

going to be quite different. 

David Weisenfeld: OK, Marta at the EEOC and NLRB in particular the terms don’t end 

precisely at the same time with the president’s term. So will it take 

some time before employers see these changes that Michael was just 

speaking of in terms of enforcement? [00:12:29:09] 

Marta Moakley: Possibly, but I think change is afoot for sure. Interestingly the EEOC 

commissioners and the NLRB members are appointed to five-year 

terms and that is appointment by the president with approval and 

consent of the senate. The general counsel’s positions are also 

appointed by the president with the consent of the senate. The SEC 

has a similar structure with five commissioners, those terms last five 

years and they are staggered, so that each commissioner’s term ends 

on June 5th.  

So, I think obviously this was done on purpose so that with the 

change of administration, change would be rather slowly, but we do 

predict the systematic erosion of current very strong worker whistle-

blower protections. The enforcement focus, as Michael was saying, 

will probably change to more of a strategic partnership. Again, over 

the next four years for example at the EEOC, all five commissioners’ 

terms will be up by 2021 including the chair, Jenny R Yang. So Trump 

will have a chance to almost completely remake that agency.  

The more interesting way that this may change prior to a complete 

change at the agencies themselves is there are currently 103 pending 

appointments for the federal lower courts, including circuits and 

district courts, and of course one at the Supreme Court. That’s almost 

roughly an eighth of the federal judiciary. So the president won’t really 

need Democrats’ input into making these appointments. All that you 

have to worry about is the filibuster rule. So, I do think that in the 

shorter term this may result in more employer-friendly rulings and 

maybe more decisions that overturn overzealous, overreaching 

agency decisions at the administrative level. 

David Weisenfeld: You just briefly alluded to the Supreme Court, and everybody is going 

to be watching that quite closely in the coming months to see what 

happens. Obviously a huge undercurrent during the election, 

President Obama’s nominee to replace the late Antonin Scalia, 

Merrick Garland, will now never see a spot on the court come to 

fruition, and Scalia’s replacement now figures to be someone very 

much from the conservative wing.  

As a practical matter though, the Supreme Court figures to at least for 

the immediate future look very much like it did a year or so ago before 

Justice Scalia’s death, once a replacement is appointed. And people 

should remember that that Supreme Court, even with Justice Scalia, 

had generally upheld the Affordable Care Act and recently upheld an 

affirmative action program, although it did also bring us Citizens 

United. So barring any other personnel changes, the court may well 

operate very much as it did prior to Justice Scalia’s death in February. 
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But of course always difficult to predict what is going to happen, and 

many of the justices being over 75 that will be something to watch as 

well.  

Well no discussion would be truly complete before we wrap up, with 

at least speaking briefly of the wall. And I don’t mean the Great Wall 

of China when I say that, but the wall that the President-elect kept 

saying he would build during the campaign at the US-Mexico border, 

and along with that of course it was said would come much tougher 

immigration policies. So Marta are we going to see mandatory E-

Verify now across the country for all new hires? What do you think it 

will mean as a practical matter? [00:16:09:02] 

Marta Moakley: Yes, we could. Employment verification processes will probably be 

strengthened under a more enforcement-oriented approach to 

employment verification in the Trump administration. Whether or not 

we see a national E-Verify is up in the air. Trump has discussed that 

there is a jobs magnet that can be created for undocumented workers 

if employers fail to follow the employment verification processes.  

But I would mention that even if we don’t have the national E-Verify, 

we do have the required Form I-9, which has actually just been 

revised. There are penalties associated with the paperwork violations 

or other violations, more serious violations with respect to 

employment verification processes.  

Coincidentally, last year the Department of Justice actually increased 

the penalties for these violations, and they can range from a minimum 

of $539 for first order violations of employment of unlawful aliens to a 

whopping $21,563. So, it really does change depending if you are a 

repeat offender. But definitely employers can expect audits, can 

expect enforcement in this area and can expect change. 

David Weisenfeld: Audits I am sure just got everybody’s radar screens up when you 

mentioned that. Marta, will there be any exceptions though to this rule 

that employers should perhaps be aware of? [00:17:48:02] 

Marta Moakley: Well, business is generally content with unified Republican 

government. The corporate tax policy will probably be more welcome, 

and other cost saving measures for businesses may be implemented. 

But when it comes to immigration, I think businesses are generally 

pro-immigration.  

HR at the end of the day is worried about getting the best talent for 

the positions, and if that means taking a job search globally and 

across borders then they will do so. One of the programs that Trump 

has signaled is in the cross-hairs is the H-1B, which is the specialty 

worker classification, and interestingly Melania Trump came in the 

90s under an H-1B visa and worked before she got the green card 

and citizenship. So, this happens to be a very popular program with 

employers, and I think that’s the one area where there is some friction 

and perhaps employers will look to a more practical approach to filling 

jobs. 

David Weisenfeld: OK, we’ll let that be the last word. My guests again on this podcast 

have been XpertHR legal editors and news team stalwarts Michael 

Cardman and Marta Moakley. Michael and Marta thanks so much. 
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Marta Moakley: Thank you David. 

David Weisenfeld: Thank you David. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this XpertHR.com 

podcast. Thanks again for listening. Continue checking our website 

regularly for more podcasts on key employment topics affecting the 

world of HR, including Why Robotics is Reshaping the Workplace. 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, and our subscription offering, or 

our 50-state Employee Handbook, call us toll free at 1-855-973-7847. 

Again, that’s 1-855-973-7847. 
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