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XpertHR Podcast 
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Political Extremism and Other Controversial Off-Duty Conduct 

This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 After white supremacists descended upon Charlottesville, Virginia, 

social media lit up in response. In the days that followed, several 

marchers were identified and lost their jobs in the process. On this 

podcast we’ll discuss whether employers can fire someone for 

expressing their political beliefs, plus just how far they can go when it 

comes to regulating off-duty conduct. 

 North Carolina employment lawyer, Robin Shea, practices with 

Constangy, Brooks, Smith and Prophete, and authors the highly 

acclaimed Employment and Labor Insider blog. Robin has written 

about some questions every employer should ask itself in the 

Charlottesville aftermath, and she joins us to discuss this especially 

timely issue. Robin’s also been a regular on our podcast series, and 

it’s great to have her back. Robin, welcome. 

Robin Shea: Thank you David, I’m glad to be here. 

David Weisenfeld: Well it’s great to have you with us and Robin, you wrote that 

employers can, and in fact sometimes should, take action against 

employees affiliated with extremist groups. Can you talk a little bit 

about that? [0:01:35.2] 

Robin Shea: Yeah. And I’d say the general rule is you shouldn’t be taking action 

against employees for their political beliefs, but sometimes very 

extreme affiliations – and I’m talking neo-Nazis and the KKK, that 

type of group – that membership has the potential to spill over into 

the employment relationship and could result in job-related 

misconduct like harassment of employees who are in minority 

groups, or just the fact that employees know that this person is a 

member of that type of group, that may create a lot of anxiety on their 

part and potentially start to tread into the area of hostile work 

environment.  

So I’m not talking about Republicans, I’m not talking about 

evangelical Christians; I’m talking about members of really bad 

groups. 
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 And what I would look at is: does the group they belong to advocate 

violence? Does it advocate violent overthrow of the United States 

government? Do they preach the biological inferiority of certain races 

or sexes or national origin groups?  

And again, even with that, I’m not talking about people who believe 

women and men have different roles in society, and they’re 

complementary to each other instead of identical – I’m not talking 

about people like that. I’m talking about people who really believe 

that these groups are subhuman in some way. 

 In those cases, it may be justified for the employer to take action 

against the employee based on their political affiliation. 

David Weisenfeld: Robin, when it comes to free speech there’s a line I’ve always liked 

that you don’t have the right to scream ‘Fire!’ in a crowded theater. 

And it sounds like the same holds true with those who are promoting 

hate with their actions. [0:03:30.7] 

Robin Shea: Yeah, and I hate to use the word ‘hate’ because I think it gets 

overused, and sometimes it’s used to describe people who have 

differences of opinion that aren’t necessarily over the line as they 

might be with some of these really extreme groups. But yeah, if the 

membership or the affiliation or behavior carries over into the 

workplace, in most cases the employer would have the right to take 

action and say, “We’re drawing the line at this point.” 

David Weisenfeld: I’ll raise a trickier question now Robin which is what happens if an 

employee posts a link to, say, a white supremacist publication on 

their Facebook page? They’re not necessarily marching anywhere, 

but their co-workers and others see the post. Is that something that 

could be grounds for termination or discipline? [0:04:25.5] 

Robin Shea: I think it could depending on the circumstances. When I do 

employment training I always caution people, “Be careful about what 

you post, especially if people you work with are your friends on 

Facebook, because they’re going to see everything and it’s possible 

they’ll take offense at something you post. And if you post a link to an 

organization like that, and you may have African-American co-

workers who see your Facebook posts, that is definitely going to spill 

over in the workplace and create a problem.” And it could put 

somebody’s job in jeopardy. 

David Weisenfeld: Robin, many states have laws that protect employees who engage in 

various lawful behaviors outside of work, including some involving 

their political expression. Would any of those laws conflict with an 

employer’s ability to take action against an employee who might be in 

an extremist group? [0:05:19.3] 

Robin Shea: It’s possible that they would. There are a few states that actually 

have laws prohibiting employers from taking action from employees, 

or limiting their ability to take action against employees, because of 

the employee’s political beliefs or affiliations. But in addition to that, a 

lot of states have laws protecting employees based on lawful 

activities they engage in during non-working hours or use of lawful 

products during non-working hours. It’s possible that those statutes 

could come into play as well.  
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So if we’re talking about that latter category of statutes, probably 

roughly 30 states have those. The states that explicitly prevent 

employers from taking action – at least taking free action against 

employees based on political affiliation – that’s just a handful of 

states but it does include New York and California, so it would 

include a lot of people, even though not a lot of states. 

 So yeah, employers need to be very aware of their state and local 

laws that might limit their ability to do what otherwise they would think 

was the right thing to do. 

David Weisenfeld: And you made an interesting point earlier which is I think most 

reasonable people could agree that neo-Nazis would fall into that 

extremist label, but there might be others where it becomes a bit of a 

slippery slope as to whether the employer is over-reaching or not. 

[0:06:47.2] 

Robin Shea: Very true. Very true. And again, I would not recommend terminating 

an employee for political affiliations unless it was in one of those very 

extreme situations. You know, somebody who has traditional beliefs 

or conservative beliefs, I would never dream of recommending that 

they be terminated because of their beliefs. 

David Weisenfeld: Now Robin, does the analysis change, though, if we’re talking about 

an employee who is higher up, say middle management versus a 

lower level worker, since their political beliefs may or may not affect 

morale in the workplace? [0:07:26.0] 

Robin Shea: As an employer I would not want to recommend that people be 

policed. And I keep using Republicans and Evangelical Christians 

and conservatives as my examples. It would apply in the other 

direction as well. You know somebody who was a liberal or who was 

a member of the ACLU, I wouldn’t take action against them because 

of that either.  

There should be a fairly broad range of political belief that’s 

acceptable in the workplace, but when you get out on the real fringes 

– the neo-Nazis, the Klan, possibly the antifa – then yeah, as an 

employer I would be very concerned about having somebody in a 

management role who was involved in that type of activity because a 

member of management is really acting on behalf of the company. 

So if they do anything that gets challenges in court, that’s all going to 

come out and it could be an issue. And it could make the company 

liable for whatever they do. 

David Weisenfeld: Again, we’re speaking with Robin Shea, who practices with 

Constangy, Brooks, Smith and Prophete, where she represents 

employers. Robin, what happens if there’s a collective bargaining 

agreement in place? Is that another factor that an employer has to 

take into account? [0:08:44.8] 

Robin Shea: Oh, if the employer has a collective bargaining agreement it should 

always consult that agreement before taking action. I would even go 

beyond that, especially if the company has a good relationship with 

the union, and try to get the union’s buy-in on what we’re going to do 

before we do it because unions can be great supporters of the 

company if they believe in what was done. 
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David Weisenfeld: Good point. Now what about providing an open forum to employees, 

which companies do on occasion. Is that a good idea or a case of 

“Be careful what you wish for because you just might get it,” if there 

are certain topics that the company would really prefer to be off-

limits? [0:09:29.1] 

Robin Shea: You know, I love the idea of an open forum. I think it’s nice to think of 

people just being able to talk about whatever they want. But I really 

think in real life it’s probably more a case of “Be careful what you 

wish for.” Chances are – and the bigger the company probably the 

more this is a risk – that people are going to start talking in the open 

forum about things that the employer would just as soon not have 

them talk about. I’d probably go so far as to not offer a company-

sanctioned open forum. I probably would not do that at all. 

 But if the company wants to do it, I think it does need to set some 

clear guidelines that we don’t want people to post things that could 

be considered harassing based on race or sex or national origin or 

disability or any other protected category. We don’t want people 

attacking each other’s religious beliefs. And by the time you get done 

reciting all the rules, you don’t have an open forum anymore anyway. 

 And another possibility would be open it up but only for discrete 

subjects. You know, “The company’s thinking about doing such and 

such – what does everybody think?” And try that instead of just 

letting people talk about whatever they want and whatever is on their 

mind. And right now all kinds of things are on people’s minds that are 

going to cause problems at work. 

David Weisenfeld: A question that you raised in another blog along similar lines is what 

if an employee communicates politically incorrect views that conflict 

with the employer’s corporate philosophy? How should the employer 

proceed in that type of situation? [0:11:08.7] 

Robin Shea: Well if we’re just talking about political incorrectness versus KKK, 

Nazi membership or something like that, I think employers ought to 

try to engage the employees and have a productive, constructive 

discussion with the employee, maybe explaining, “This is why our 

philosophy is what it is,” but also listening to what they say because 

sometimes political incorrectness is right, you know? There are good 

points raised by opponents of political correctness at times.  

So ideally the company would engage employees like that, try to talk 

to them, not terminate them for having politically incorrect views, but 

depending on the way it’s expressed. It may be expressed in a very 

unconstructive way, in which case it may violate the company’s 

harassment policy or some other anti-discrimination policy. And of 

course the company has to be able to enforce its policies too. 

David Weisenfeld: Now what if the employee who’s to be disciplined or terminated falls 

into another protected class? Let’s say they’re part of a controversial 

Muslim group and they could claim religious discrimination, or 

perhaps they’re over 40? Does that throw another fly in the ointment, 

so to speak? [0:12:27.2] 

Robin Shea: It does, but we’re kind of used to dealing with that, and what we tell 

employers to do is make sure it’s very clear from all your 
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documentation and your record that the action is not being taken 

because of the employee’s religious beliefs or because they’re over 

40. It’s being taken because of inappropriate behavior, misconduct 

(and of course you want to document exactly what that is).  

And in the case of a termination for political affiliation or political 

activity, the employer’s record ought to make clear exactly what that 

was and why the employer felt that the action needed to be taken. 

But generally most people do fall into multiple protected categories 

and as long as the employer is clear about the reason they’re taking 

the action, it’s not the end of the world for the employer. 

David Weisenfeld: Okay, well as we wrap things up, Robin, is there a final thought or 

piece of advice that you’d like to leave HR folks with before we go? 

[0:13:29.2] 

Robin Shea: Yeah, I would say just because something is legal doesn’t mean it’s a 

good idea, and in most cases I do think it would be legal to take 

action against an employee based on political beliefs or affiliations, 

but I would apply that authorization very sparingly and only to people 

at the extreme outer fringes or people who expressed their belief in a 

way that created a problem at work – harassed a co-worker because 

of their belief that people in that co-worker’s group were inferior 

human beings. Certainly I would take action based on any kind of 

inappropriate behavior like that. 

 But do use that authority sparingly because I think employers will be 

sorry in the long run if they try to shut down everybody who has a 

dissenting view. I don’t think it’s possible for one thing, but I also 

think you lose a lot of very good feedback. And I generally think 

dissent expressed in a constructive way is a good thing for 

employers and for society and for everything else. 

 So do what you need to do but don’t go overboard, and be careful 

about how you define hate groups. Don’t think that everybody who 

disagrees with you must be a member of a hate group. 

David Weisenfeld: Well we’ll let that be the last word. Robin Shea represents employers 

for Constangy, Brooks, Smith and Prophete in its Winston-Salem, 

North Carolina office, and she also authors the popular Employment 

and Labor Insider blog which I encourage you to check out at 

www.employmentandlaborinsider.com. Robin, thanks for your 

insights on this difficult issue. 

Robin Shea:  Thanks for having me David. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue checking our website regularly for more podcasts on key 

employment-related issues, including “Is Predictive Scheduling the 

Next Big Thing?” 

The opinions expressed in this program do not represent legal 

advice, nor should they necessarily be taken as the views of XpertHR 

or its employees. XpertHR.com is published by Reed Business 

Information, and is proudly partnered with LexisNexis. 

http://www.employmentandlaborinsider.com/
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