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XpertHR Podcast 

August 10, 2017 

Is Predictive Scheduling the Next Big Thing? 

 

This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 On this podcast we’ll examine one of the most notable employment 

law trends of 2017 – predictive scheduling. These laws require a 

certain amount of notice to employees before any scheduling 

changes are made. They’ve been sprouting up quickly at the big city 

level with new measures in New York, Seattle, San Francisco and 

elsewhere. 

To get to the bottom of this trend and find out more about predictive 

scheduling and what it means for HR, we’re joined by Bruce Sarchet, 

a shareholder in Littler’s Sacramento office with many years’ 

experience representing employers. Bruce is also a member of 

Littler’s Workplace Policy Institute. In that role he tracks regulatory 

and legislative developments across the country, with a particular 

focus on California. And we’re very glad to have him with us. Bruce, 

welcome. [0:01:16.9] 

Bruce Sarchet: Great to be here, David. Thank you so much. 

David Weisenfeld: Well Bruce, I’ll begin with the big question which is, “What exactly is 

predictive scheduling, for those who are unfamiliar with it?” 

[0:01:28.3] 

Bruce Sarchet: Well if you’ve got a sort of regular office job or a job in a 

manufacturing plant, and you work Monday to Friday, 9-5, you pretty 

much know what your schedule’s going to be each and every day. 

But in certain types of industries, like retail, fast food, for example, the 

schedules vary, and they can vary wildy.  

So on Monday you might work from 10-2, but on Tuesday you might 

work from 2-6, and you might be off on Wednesday. This makes it 

more difficult to sort of obtain your work/life balance and predict what 

your weeks are going to be like and predict your vacations, predict 

when you’re going to go visit your mother, predict when you can go to 

your kids’ softball game etc. So predictive scheduling focuses 

generally on these sorts of industries with variable schedules, and 
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requires that employers put together a schedule in advance and let 

the employees know what that schedule is, typically with about two 

weeks’ advance notice. 

David Weisenfeld: Well as we noted at the top, Bruce, legislators have been quite active 

of late with these predictive scheduling measures, but certainly these 

lifestyle issues, with people needing to know when they’re working, is 

nothing new. So what’s been prompting all of this activity so recently? 

[0:02:41.3] 

Bruce Sarchet: That’s a great question, David, and I think there are a few things that 

are coming into play. Number one: the federal government in the last 

few years has really sort of abdicated its role as developer of new 

workplace regulations. We haven’t really seen a major federal 

employment-related law in the last several years. I don’t know 

particularly why that is – legislative gridlock etc.  

But in any event, the states and now more and more municipalities 

are sort of filling that void and coming up with ways to regulate the 

workplace. And the idea is that they think – these legislators, these 

municipalities – that the balance between power of the employers and 

the employees maybe needs to be adjusted, and we need to protect 

workers’ rights more. So we’re seeing quite a trend in this area. It’s 

what I have coined the term “the municipalization of employment law,” 

and I think we’re going to see more and more of that, and predictive 

scheduling is just one of the examples. 

David Weisenfeld: Now Bruce, this isn’t just a big city development either because 

Oregon has passed the first statewide predictive scheduling measure. 

Does anything stand out to you about that measure? [0:03:53.3] 

Bruce Sarchet: Well it is limited to retail, hospitality and food service employers, and 

they have to employ 500 or more employees worldwide. So these are 

big organizations in these specific types of industries. The employer 

must give 14 days’ advance notice of an upcoming work schedule, 

and if an employee gets less than 14 days’ advance notice they can 

refuse the shift without any sort of penalty or repercussion. 

 Also in the Oregon law there’s a rest period between shifts that’s 

provided. Employees are allowed to provide input into their work 

schedule, and then of particular note there’s a state preemption 

provision in the Oregon statewide law, and it says basically this is the 

law of the state and none of the cities of Oregon – Portland, Salem, 

so on – can enact ordnances which conflict with this. 

David Weisenfeld: Now with these predictive scheduling measures, Bruce, what type of 

burden, if any, do they place on employers? [0:05:02.0] 

Bruce Sarchet: Well I’d like to talk about an analogy here, and that’s to the family and 

medical leave laws. It’s really hard for anyone to say, “Look, 

employees shouldn’t have time off from work to bond with a new 

baby.” That’s a good thing. Everybody agrees that’s a really good 

thing.  

But the FMLA is relatively complicated to administer and we have 

some companies in the United States, part of their business plan is to 

stay under 50 employees because they don’t want to have to deal 
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with the burdens of the Family and Medical Leave Act. It’s a very 

complicated law, and it’s difficult to put into play. 

 The same thing can be said of these predictive scheduling laws. It’s 

hard to argue that, “Hey, employees should have advance notice of 

what their work schedule’s going to be.” That’s a good thing. But the 

devil’s going to be in the details. How do we actually accomplish this? 

And I think that the business community as a whole is saying, “Look, 

we’ve got enough regulations to comply with. We’ve got enough 

problems and things that we have to deal with on a day-to-day basis. 

You’re just putting more and more on our plate, making it more and 

more difficult to run a business.”  

And frankly, I think we’re going to see more and more of a move 

toward automation and using of less employees as the requirements 

and these regulations increase. It’s the old law of unintended 

consequences: sounds like a good thing but it’s complicated to 

administer, and employers may take action in response. 

David Weisenfeld: Very interesting. And along those lines, some who’ve argued against 

these measures say they might actually result in less flexibility for 

employees who need time away. Do you see that as fair criticism? 

[0:06:49.9] 

Bruce Sarchet: I’ve heard that, David. I’m not quite sure that I agree. I think, as I 

mentioned, unintended consequences are going to pop up here and 

there when we put these sort of regulations into place. I’m not sure 

that less predictability is one of them, but it will create a new set of 

requirements for employers in order to just open up their doors and 

try to run their businesses every day. 

David Weisenfeld: Again we’re speaking with Bruce Sarchet, a management-side 

employment attorney with Littler’s Sacramento office, and he’s also a 

member of Littler’s Workplace Policy Institute. Bruce, a lot of times 

the media reports on trends when they’re really just happening in 

places like San Francisco, New York, Washington, D.C. So with that 

said, do you see this as a trend that will continue elsewhere, or is it 

likely to be reserved for those bluest of cities and states? [0:07:43.6] 

Bruce Sarchet: Ah, it’s a great question and we know about the red states and the 

blue states. But your question points out a very salient and important 

trend in the United States.  

We have red states in which we find blue cities. So the state of Texas 

– red state. Go to the city of Austin – it’s pretty left-wing. It’s pretty 

liberal, and it’s a blue city. So there’s this tension, to some extent, 

between the state and the city and who’s going to regulate the 

workplace. Oregon’s a great example of this. In their new predictive 

scheduling law they say, “We’re going to preempt what the cities are 

doing.”  

So the trend of states and cities regulating the workplace is here to 

stay. It’s only going to go further and further down the road, and it’s 

going to make it more and more difficult for employers with multi-

state, multi-city operations to comply with this sort of patchwork of 

various laws. 
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 With regards to predictive scheduling itself, I think that’s also a trend 

that’s going to grow. I think that this has caught hold and that other 

cities are going to be looking at it and other states potentially.  

In California we’ve got AB5 pending in our legislature, and that’s not a 

predictive scheduling law but it’s related. It’s a law that says, “If an 

employer’s going to expand its business by increasing work hours, it 

must offer those hours first to existing part-time employees before 

going out and hiring from the outside or using a temporary agency.”  

We’ve got similar provisions in ordinances in cities in California, in 

Emeryville (which is a northern California city), in San José, in San 

Francisco. Again, these laws are limited in scope in terms of the 

application. They don’t apply to all employers, but they’re particular 

focus on retail and fast food as well. 

David Weisenfeld: Hearing you talk about that dynamic, Bruce, and using Texas as the 

example, makes me wonder if we’re going to see more of these 

statewide preemption laws as these predictive scheduling measures 

continue to get passed. [0:09:50.3] 

Bruce Sarchet: Absolutely. That trend is here to stay. And it’s interesting ‘cause 

Oregon, of course, is not a red state. But we see it in the red states 

primarily, passing statewide preemption laws saying that no cities and 

municipalities shall have the right to implement workplace regulations. 

That’s the province of the state itself. 

David Weisenfeld: So Bruce, we talked a little bit about potential burdens for employers, 

but there perhaps could be a positive as well because they might 

have the effect of reducing turnover since employees won’t be forced 

into potentially difficult choices where they might not have notice as to 

their schedule. What are your thoughts on that? [0:10:30.7] 

Bruce Sarchet: Sounds great and I hope it is true. The reasons why an employee 

might stay with a job or might leave from a job, there’s as many of 

those as there are ways to bake an apple pie, so it’s really hard to say 

that if we give predictive scheduling, then that’s going to help us 

retain number of workers over a long period of time. I think that’s 

probably just too speculative. 

David Weisenfeld: And let’s talk a little bit about those employees, of which there are still 

many, who are subjective to a collective bargaining agreement. How 

do you think these predictive scheduling measures will affect them? 

[0:11:07.6] 

Bruce Sarchet: A couple of the ordnances, in California cities anyway, have a specific 

exception for employees that are covered by a collective bargaining 

agreement. But in general they’re not addressed in these predictive 

scheduling ordnances, so for the worker it’s a little bit like a 

smorgasbord – you get to go through the line and take one of 

everything if you want. So you’ve got your protections of the collective 

bargaining agreement, and you’ve got your protections of state law or 

city ordnance as well. 

David Weisenfeld: Now Bruce, are there any other related trends that you’re seeing that 

you would like to mention? [0:11:46.6] 



  

 5 
This podcast was brought to you by XpertHR  
 

Bruce Sarchet: Yeah, I’ve briefly mentioned one already, and that is the offering of 

extra work hours trend. That’s California’s pending AB5, and a couple 

of other cities have also put that into place. I think this is going to be 

another burden on employers and a difficult program to administer.  

When you’re growing your business, and you need to hire new 

workers, you’ve got to offer extra hours to your current employees 

first. And again that sounds like a good idea, it sounds like something 

everybody would want to do, but it’s a problem of compliance. You 

write these regulations and these rules down, and employers have to 

follow them now. Most employers probably already do give advance 

notice of work schedules. They give as much as they possibly can. 

Most employers probably already do increase the hours of part-time 

workers before going to the outside. But when you write it down, you 

say, “You must do this,” that changes the dynamic quite a bit. 

 For example, in California we’ve got something called the Private 

Attorney General’s Act (or PAGA). This allows any employee to bring 

a claim on behalf of a group of employees without having to go 

through all the requirements of certifying a class action, and they can 

be brought for any technical violation of the labor code. If we have a 

predictive scheduling law in California, my prediction is this: we will 

very quickly see lawsuits alleging that employers are not following 

those rules, and we’ll have these Private Attorney General Act claims 

being brought against employers as a result. 

David Weisenfeld: Let me pick up on that point right there because as someone who has 

his nose to the ground in Sacramento you’re the perfect person to ask 

this: Do you think that we’re likely to see statewide action in 

California, that there will be a predictive scheduling law there any time 

soon? [0:13:37.5] 

Bruce Sarchet: I believe we will, yeah. It’s not been drafted yet to my knowledge, but 

it’s in the wind, and it’s in a couple of our cities, and there are a 

number of legislators who are looking for these sorts of causes to get 

behind. I hate to keep using this joke, but my prediction is that we will 

see predictive scheduling legislation introduced in California at some 

time in the future. 

David Weisenfeld: Well it’ll definitely be interesting to watch. California is so often a bell-

weather state when it comes to employment law. Well Bruce, is there 

a final piece of advice that you can leave for employers or HR folks in 

light of these predictive scheduling laws? [0:14:19.5] 

Bruce Sarchet: Right now we’re dealing with what you might call “hot facts.” The 

future is unset at this time, and employers – many of them that we 

work with at the Workplace Policy Institute – get involved at this stage 

and advocate, and try to mold the laws into shape before they’re 

finalized. If you want to just sit back and run your business, and I 

understand that completely, beware. These are going to be 

compliance challenges for employers. Employers periodically should 

audit their compliance, particularly in the area of wage and hour laws. 

Are you paying people correctly? Should you be paying overtime to 

some people that you’re not paying overtime? Regular audits of what 

you’re actually doing. 
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 One of the traps I think employers fall into is they write it down on a 

piece of paper. They pass it out, and they think they’re done. Well 

you’ve got to make sure that actually on a day-to-day basis you’re 

following your own rules, as well as all these complicated 

employment regulations as well. So being aware of it and monitoring 

it and periodic auditing always a good suggestion. 

David Weisenfeld: Okay, well we’ll let that be the last word. Bruce Sarchet practices with 

Littler’s Sacramento office where he’s a shareholder representing 

employers, and he’s also a member of the firm’s Workplace Policy 

Institute. Bruce, thanks so much for your insights. 

Bruce Sarchet: My pleasure, David. Thanks for having me. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue checking our website regularly for more podcasts on key 

employment-related issues. Recent programs include, “Stepped-up 

Immigration Enforcement Puts Employers on Notice” and “Why are 

Employees Leaving Vacation Time Unused?” 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 

50-state Employee Handbook, call us toll free at 1-855-973-7847. 

Again, that’s 1-855-973-7847. 
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