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David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 On this podcast, we’ll examine the rapid growth of marijuana 

legalization laws, and what they mean for employer drug testing 

programs. Nearly 30 states have legalized medical marijuana and 

eight more have legalized recreational use as of this recording. 

 At the same time, employers remain concerned about workplace drug 

use, especially with a recent Quest Diagnostics report showing it at its 

highest level in 12 years.  

 But what do all of these legalization laws mean for employer drug 

testing programs, especially with marijuana still illegal under federal 

law. To find out, we are now joined by Jackson Lewis Employment 

Attorney, Kathryn Russo who writes frequently about workplace drug 

testing matters and often defends employers in cases where drug and 

alcohol test results are at issue. Kathryn, welcome it’s great to have 

you with us.  

Kathryn Russo: Thank you David, it’s my pleasure. 

David Weisenfeld: So Kathryn, if I’m an employer in a state were marijuana is legal, can 

we still lawfully test for marijuana use, or should our drug testing 

program be up in smoke and go back to the drawing board? 

[0:01:31:5] 

Kathryn Russo: Well, that’s a good question and when we talk about marijuana 

legalization, I like to distinguish between recreational marijuana and 

medical marijuana. So with medical marijuana I think it’s a little more 

complex for employers because you’re dealing with people who have 

disabilities, so now we have got to be thinking about disability 

discrimination.  

So let’s talk first about recreational marijuana, and I’d liken 

recreational marijuana to alcohol.  It’s a legal substance, but no 

employer has to allow employees to bring their alcohol to work and 

get drunk, and the same thing is really true of recreational marijuana. 
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No employer in any state has to allow employees to bring marijuana 

to work, to use marijuana at work or to be under the influence of 

marijuana at work.  

So it’s totally fine to prohibit those things. The tricky part is, well what 

if somebody uses their marijuana on the weekends or after work 

when they’re off duty and then they come into work and they test 

positive on a workplace drug test. That’s the hard part, because 

employees in the states where recreational marijuana is legal, they 

think that it’s absolutely okay for them to do that. 

So they don’t see any problem with doing that and they don’t 

understand when an employer says, “Well, you’re going to be fired for 

a positive drug test result.” 

So with recreational marijuana, I recommend that employers, if you’re 

going to terminate for a positive test, you should put people on notice 

in the states where recreational marijuana is legal so that it doesn’t 

come as a shock to them that, that’s how you are going to treat it.  

Now, it is difficult and I think employers should look at it depending on 

what the nature of their industry is and what the nature of the 

person’s job is. Because, certainly drug and alcohol policies should 

always be about safety, and as long as I think the employer is trying 

to enforce safety and assure that accidents don’t happen, it should be 

okay, but they should also put their employees on notice of how 

they’re going to handle these issues. 

David Weisenfeld: Now, it’s interesting you just alluded to off-duty conduct and many 

states have laws protecting employee off-duty conduct. So if an 

applicant or an employee flunks a drug test in one of those states and 

was never impaired at work, I guess the $64,000 question is, would 

firing them or denying employment conflict with those laws in any 

way? [0:03:53.0] 

Kathryn Russo: You know yes; I think there is a possible claim there. But again, I 

would look at all the circumstances. I would want to look at what state 

are we in, what does the law say and I also would look at what type of 

a test was it. So for example, if it was a reasonable suspicion test that 

the employer had suspicion that the person was under the influence 

of drugs or alcohol at work, and then they tested positive, I think the 

employer would feel better about taking disciplinary action for that 

test.  

I think it’s much harder with preemployment testing and random 

testing because with preemployment testing you don’t even know the 

person. They’re an applicant, they haven’t done anything on your 

premises because they don’t even work there yet. So that’s really a 

harder situation as is random testing, because random testing you 

don’t have any suspicion, the person hasn’t done anything wrong and 

yet now they are selected for a test and when they test positive they 

may very well come back and say, “Hey, I used this drug off-duty and 

you shouldn’t take disciplinary action against me.’” 

So again I think it’s going to be up to the employer to decide how are 

they going to want to enforce their policies. Are they going to want to 
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follow federal law that says it’s always illegal, or are they going to give 

some consideration to the fact that it’s legal in certain states? 

David Weisenfeld:  Kathryn, courts generally have sided with employers for the most part 

when they discipline marijuana users for a failed test, even in these 

states where it’s legal. But, there was a very interesting ruling in 

Rhode Island recently involving a medical marijuana cardholder that 

really goes against that. Tell us about that one. [0:05:37.4]. 

Kathryn Russo: This is really the first employment discrimination case that we’ve seen 

that the employer did not win. There were a couple of other little 

cases in other states that involved unemployment benefits and 

workers’ comp benefits, but this is really the first employment 

discrimination case. In several other states there has been litigation 

and the employer always won. And we knew this day was coming, 

that there eventually would be a ruling against an employer, and 

that’s now happened in Rhode Island. 

 So this case involved an applicant for a paid internship, and the 

employer conducted preemployment drug testing, they told her, 

‘We’re going to do a preemployment drug test,’ and she said, “Well, I 

won’t be able to pass it because I’m a medical marijuana user.” So 

they said, “Well, sorry we’re not going to hire you because we don’t 

hire people who use marijuana.” So she brought her claim under 

Rhode Island state law. She said that was a violation of the medical 

marijuana law and also it was disability discrimination because she 

claimed to have a disability and that’s why she uses the medical 

marijuana. 

 Well, the court granted summary judgement to the applicant, meaning 

she won the case. And, the court’s opinion started off with a quote 

from The Beatles. It said, “I get high with a little help from my friends.” 

And a soon as I read that I said, “Oh, this is not going to go well for 

the employer.” 

 So basically the court, and I think it is sort of a reflection of where 

American culture is and public opinion is going. The court really 

stretched, in my opinion, to find that this employer should 

accommodate a medical marijuana user. And the court really focused 

in on the medical versus non-medical use of marijuana. So I think 

what the court was saying was if she had not been using it for 

medical reasons, it probably would have been fine for the employer to 

refuse to hire her. But she had a disability, she had a valid medical 

marijuana card, she was using this as a medication, and so the court 

really reached to find that this was a violation of law. 

 I guess the part that was most disturbing to me was that marijuana 

still is illegal under federal law, and that’s the thing that many many 

employers still rely on when they craft their drug and alcohol policies 

and their testing policies. And the court in Rhode Island said, ‘Well, 

yeah it’s still illegal under federal law, but we’re going to get around 

that” And the court found that there was no federal preemption 

because the court felt that both federal law and state law could 

coexist comfortably. 
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And again, the court focused in on the medical versus non-medical, 

and the court said, “Look, it’s totally fine for you to tell this person she 

can’t use marijuana at work, but you can’t regulate what she does 

outside of work” and that’s really what they focused on. 

 Now, the reason I think that’s a troubling implication for employers is 

that drugs like marijuana stay in the human body for days or even 

weeks if you are you’re a chronic user and there really is no drug test 

that can tell an employer when somebody used the drug. So again if 

the person uses marijuana over the weekend, and they come into 

work on Monday and they get tested, they are going to test positive 

and there’s no way for the employer to get around that. It’s just going 

to happen. So it’s a real dilemma for employers who use drug testing 

for safety reasons, and really that’s what most employers do.  

They are not looking to find out what people are doing when they’re 

off-duty, they’re just trying to make sure they have a safe workplace. 

So I think in Rhode Island, this decision is really a dilemma for Rhode 

Island employers, because an employer who does drug testing can 

never know exactly when or where the person used the marijuana.  

David Weisenfeld: Now do you think there’s anything in Rhode Island’s law that makes it 

unique to there or could this have applicability or any sort of 

implication for the many other states where medical marijuana is 

legal? [0:09:49.4] 

Kathryn Russo: You know, there really was nothing unique about the language of the 

Rhode Island medical marijuana law. It was pretty much a routine 

medical marijuana law. I think that this judge just really wanted to find 

in favor of the applicant. Granted, it’s a Rhode Island state court, so 

it’s not binding in other states. But certainly when these cases come 

up in other states, it’s very possible that state court judges in other 

states are going to look at this case and say, “Yeah, we’re going to 

follow this, we agree with this.” That’s the problem with it.  

David Weisenfeld: I’m glad you mentioned federal law, because a lot of people I think 

are really confused about this issue, because the federal law 

prohibition appears unlikely to change anytime soon, and yet state 

law runs so differently. Does that further cloud the issue? [0:10:39.4] 

Kathryn Russo: I think it is problematic. If Congress would change the law or if the 

DEA would reschedule marijuana. Right now, marijuana is still a 

Schedule I drug under the Federal Controlled Substances Act, so that 

means it’s illegal, it has no valid medical purpose, it’s just not 

acceptable for any type of medical use. 

 As long as that remains federal law, we are going to have all these 

problems, because we have had state law saying something different 

from what federal law says. And, so far Congress hasn’t really moved 

to change that, and actually this Rhode Island judge picked up on the 

fact that Congress for the last several years has not authorized the 

Department of Justice to use federal funds to prevent states from 

implementing their own medical marijuana laws.  

 So the judge in Rhode Island kind of interpreted that to mean, 

Congress is okay with these medical marijuana laws. Which is 

stretching it a little bit, but my view is if Congress wants to change the 
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federal law, they can, and it hasn’t been changed yet. So that’s why 

this creates quite a mess and a quandary for employers. 

David Weisenfeld: Again, we’re speaking with Jackson Lewis Employment Attorney, 

Kathryn Russo of the firms Long Island New York office. Kathryn, I 

wanted to pick up on something you said about the duty to 

accommodate, because I was curious where the ADA factors into this 

whole discussion. Do employers in any of these medical marijuana 

states now have sort of a duty to accommodate a user’s condition? 

[0:12:12.7] 

Kathryn Russo: Well, not under the Americans with Disabilities Act, because that’s a 

federal law. So I don’t believe that any medical marijuana user would 

have a claim under the ADA because it’s a federal law and federal 

law says, “Marijuana is illegal” The problem is almost every single 

state and many cities have laws that are exactly analogous to the 

ADA, and that’s really what the problem is.  

 Even though a medical marijuana user really can’t sue in a federal 

court under federal ADA, they’re going to do what this person in 

Rhode Island did. They are going to go into a state court, and that 

has a state disability statute very similar to the ADA and bring their 

claims there. So yes, that’s where the problem is. 

 Now, as far as whether there’s a duty to accommodate, that varies by 

state. Because there are some states where the medical marijuana 

law does not have any language about accommodations. Then there 

are other states that do have it. So there are actually probably about 

eight or ten states that have language in the medical marijuana law, 

that says something to the effect that medical marijuana users are 

protected or they’re disabled and employers must accommodate 

them. So those are the particularly troubling states for employers. 

David Weisenfeld:  As someone who practices very actively in this area. What’s been the 

biggest question that you get from employers these days regarding 

their testing programs? [0:13:41.2] 

Kathryn Russo: I think the biggest question has been the one you asked me earlier 

about what do we do when we have a drug testing program and 

somebody tells us, “Well I only use it off-duty.” I think that’s the 

biggest question, and I think maybe the second biggest question is, 

“Should we stop testing for marijuana?” 

 I’ve been getting that question a lot in the states where recreational 

marijuana is legal, such as Colorado and now Massachusetts and 

California. So a lot of employers are just afraid that if they continue 

doing preemployment drug testing for marijuana, they’re not going to 

be able to hire anybody because everybody’s going to test positive. 

So some employers are considering that and may decide to 

discontinue preemployment drug testing.  

 But, I do think it depends on the industry. Again, drug and alcohol 

testing is very much a tool to enforce a safe workplace. So I think for 

employers who are in dangerous work environments, construction 

and healthcare and manufacturing. Those employers still want to 

conduct drug testing and they really are not going to be too happy 

about accommodating marijuana use unless it’s medical marijuana, 



  

 6 
This podcast was brought to you by XpertHR  
 

and if there’s some way they can accommodate the person without 

creating a safety threat in the workplace.  

David Weisenfeld: So I will pick up on that question that your clients are asking. Should 

employers in these states where marijuana has become legal, stop 

including it as part of these tests or does it just kind of depend like 

you said on what the job is? [0:15:14.6] 

Kathryn Russo:  I do think it depends on the industry. Certainly, there are more white 

collar employers, office environments that are starting I think to scale 

back a little bit on drug testing for marijuana, because they don’t have 

safety issues. But for the employers and the industries with 

dangerous work environments, they’re not really scaling back on their 

drug testing programs, and their view is, “You know what, our 

workplace is so dangerous that we can’t just look the other way for 

people using marijuana, so we need to enforce our policy, we can’t 

tolerate marijuana use and if we end up having to go to court with 

somebody, we’ll go to court and see what happens, but we would 

prefer that kind of case.” 

 You know I always say, I would rather litigate a discrimination case 

with a medical marijuana user, rather than the case where we allow 

somebody to come to work using marijuana and then they get into an 

accident where somebody’s injured or killed. 

David Weisenfeld: So certainly the zero tolerance policies are still very much okay? 

[0:16:12.6] 

Kathryn Russo: Oh yes, yes.  

David Weisenfeld: Kathryn, before we wrap up, I did want to ask you because it’s a 

subject that’s been in the news a bit lately about employer hair testing 

for drugs, which is something that’s come up in a few states. How 

prevalent is that and is it effective? [0:16:29.1] 

Kathryn Russo: I would say that urine testing for drugs is still the most common 

specimen that’s used. But, I do think that there are many employers 

that prefer hair testing. The main reason that employers prefer hair 

testing is that it has this longer look back period. So what that means 

is urine tests will show you whether somebody has used drugs in the 

last two to four days. A hair test will go back 90 days, and there are 

many employers who like that because they feel you get a more 

complete picture of what this person is actually doing. 

 The problem with hair testing is that your hair grows very slowly, and 

to be accurate a hair test has to be taken from the crown of your head 

and as close to the scalp as possible. Now, your hair grows very 

slowly, what that means is an employer can’t use it for reasonable 

suspicion testing, because reasonable suspicion is when the 

employer suspects somebody is under the influence of drugs today, 

and if you test somebody’s hair today it is not going to show you that 

they used drugs today.  

And the same analysis is true for post-accident testing. If you think 

somebody got into an accident today, and you’re testing their hair, it’s 

not going to show you what was happening at the time of the 

accident. 
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 So you can’t use it for those two things. But many employers like it for 

preemployment testing especially, it’s very popular for that. And they 

also like it for random testing. The other thing though that I will 

qualify, is that you do need to check the state laws of whatever state 

the employer works in, because some states allow it and some states 

don’t. So the first thing you’ve got to do is check state law to see if 

you’re allowed to do it.  

David Weisenfeld: Yes. I was going to ask you about that, because I would imagine that 

implicates all of these issues we were talking about at the top, with 

off-duty conduct if somebody tests positive for use that might have 

been 60 or 70 days in the past. [0:18:22.2] 

Kathryn Russo: Right, and here’s another, just to throw another little interesting 

scenario. What if the person was a drug user, let’s say 90 days ago, 

and then they went into rehab and got cleaned up and now they are 

coming to your company to apply for a job? If you rely on a hair test, 

you may not be getting an accurate reading as to whether this person 

is a current user of illegal drugs. And that’s really what you need to be 

testing for. You don’t want to be testing for old usage that may not be 

accurate anymore. 

David Weisenfeld: Very interesting. Well, in our final minute or two Kathryn. Did you 

have a final thought or piece of advice that you’d like to share with our 

listeners about drug testing concerns and programs generally? 

[0:19:05.9] 

Kathryn Russo: I do think employers need to check with their employment counsel, to 

make sure that they’re following the law in all of the states they 

operate in. With all of these medical marijuana laws, and all of these 

drug testing laws that vary tremendously from state to state, it’s very 

hard for an employer who is a multistate employer to comply with all 

of those laws. 

 And I will also tell you, I don’t give the same advice to employers in 

different states. The advice that I may give an employer about a 

medical marijuana user in California is different from the advice I 

would give them about a medical marijuana user in New York, and 

that’s partly because of the difference in the language of the laws. 

 Now, we’ve got this issue in Rhode Island, so the advice I’m going to 

be giving to Rhode Island employers is going to be quite different. So 

there is a tremendous variation from state to state and I know it is 

maddening for employers, because most employers like uniformity, 

most employers want to have one nationwide policy and we don’t 

want to have all these little state law wrinkles. 

 Unfortunately, until Congress acts and we get something at the 

federal level, we’re going to have to be dealing with these issues on a 

state-by-state basis.  

David Weisenfeld:  And with all of the ballot referendums and state legislature activity 

that we’ve seen, it seems like this isn’t going away anytime soon. 

[0:20:22.6] 

Kathryn Russo: I don’t think so no.  
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David Weisenfeld: Kathryn, thanks so much. Kathryn Russo is an employment attorney 

with Jackson Lewis in its Long Island, New York office. Kathryn, really 

appreciate your insights on workplace drug testing. 

Kathryn Russo: My pleasure. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue checking our website regularly for more podcasts on key 

employment related issues including, How Independent Contractor 

Issues Are Bedeviling Employers. 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 

50-state Employee Handbook, call us toll free at 1-855-973-7847. 

Again, that’s 1-855-973-7847. 
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