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This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 On this podcast we’ll turn to the issue that’s been dominating the 

airwaves and headlines in recent months – superstar sexual 

harassment. Since the New York Times bombshell story detailing a 

litany of sexual harassment claims against Hollywood mogul Harvey 

Weinstein, the floodgates seem to have opened. From Charlie Rose 

to Matt Lauer, Al Franken, Mark Halperin and too many more, the 

allegations against big names keep on coming, and the #MeToo 

movement is rapidly gaining steam. 

 So what’s an organization to do when its senior vice president or 

CEO is the one who stands accused, and what role can HR play? 

For some answers we’re joined by workplace trainer and 

employment attorney Allison West, who heads the California-based 

Employment Practices Specialists and also holds a host of HR 

certifications. Allison focuses her practice on conducting workplace 

investigations and delivering training for managers and employees 

concerning sexual harassment. She has conducted training for CBS 

and many others, and she’s a popular speaker at SHRM 

conferences. 

 Allison, it’s great to have you with us. [0:01:37.5] 

Allison West: Thanks so much for having me, David. 

David Weisenfeld: Allison, there certainly have been big sexual harassment verdicts and 

settlements before. This is not necessarily something new, but we’ve 

never seen anything quite like what’s been happening of late. So why 

do you think so many women are coming forward now? [0:01:53.7] 

Allison West: I’ve been an investigator for 18 years, so you’re right – I have seen 

many things and this has been going on for a long time. I think people 

are coming forward now because of what they’ve seen with the 

bravery of some of the women in Hollywood coming forward. I think 

there’s power in numbers. And what I always envision is two women 

talking to each other in the workplace and one says, “Ugh, I have to 
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go into Joe’s office,” and the other person’s like, “Oh, really? Oh no, 

nothing’s going on.” The other person says, “Does he ever give you 

creepy looks?” And then there they go. Right? They compare notes, 

and they’re realizing that they’re not alone. 

 So I think that’s part of what’s happened, is people have felt very 

alone in the past and now they are getting a little more backbone, so 

to speak, to feel like they could stand up and be believed with their 

claims. 

David Weisenfeld: You mentioned people feeling alone. Was part of that the fact that 

they weren’t necessarily comfortable going into the office of an HR 

representative to talk about what may have just happened? 

[0:02:58.0] 

Allison West: I think that’s true. I think part of it has been an HR issue. You know, 

so often what I hear of in trainings that I deliver around the country is, 

“Hey, HR is there to support the employer.” And I am there to say, 

“Actually, that’s not their role. Well, that’s one of their roles. It’s multi-

faceted.” It is the only position in a company really where they 

straddle what I call that fence, which is they have to be advocates for 

management and support them, and they also have to be advocates 

for employees and support them as well. It’s a very difficult situation. 

But look, we know from Uber, and there are companies out there, that 

people go and they don’t do anything and that’s a shame. That’s all I 

can say. And I think Uber has done more to set back HR. But people 

have to feel comfortable going to HR that they’ll be heard. 

 I think people also have felt judged in the past or like, “Well what were 

you doing in the corner in the dark in the back with that guy anyway?” 

So a lot of judgments would stop people from coming forward, and 

shame, and embarrassment. 

David Weisenfeld: Well you just mentioned Uber. What happens if someone is working 

for, let’s say, a franchise where there may not be an HR department 

or person on site. What do they do in that situation? [0:04:12.4] 

Allison West: Certainly it depends on the company. You hope that most companies 

have some sort of HR representative even if it’s someone who’s there 

part-time or it’s an HR consulting firm that’s helping with these 

employee relations-type of issues. 

 Look, the way the law is set up is that there’s supposed to be a policy, 

and so it doesn’t matter how small the company, they should have a 

policy that sets out the procedures for people to complain. And 

remember in the olden days it would say, “If you feel you’ve been 

harassed, go to your manager.” And then you sit back and you’re like, 

“Well my manager’s harassing me. That’s not really going to help 

me.” So almost 20 years ago our US Supreme Court said, “Look, 

have a vehicle set up for people to complain, and it isn’t just to their 

manager.” 

 So in answer to your question, you hope that there’s a policy so 

people can look at and say, “Look, there’s no one on site here but I 

could go to corporate, I could go to the regional director, somebody in 
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management who will listen to my complaint.” So in a perfect world 

that’s the way it’s supposed to be set up. 

David Weisenfeld: Allison, as someone who regularly conducts trainings in sexual 

harassment, what’s been the biggest misconception that you’ve 

encountered? [0:05:22.1] 

Allison West: I think the biggest misconception that I hear quite often in trainings 

and also as an investigator (I think they sort of go hand-in-hand at 

times), there’s a couple of things. One, I think that people think that 

everything rises to the level of harassment. “Oh, we can’t give a 

compliment to a woman anymore.” And I’m like, “Really? That’s not at 

all what I’m training and that’s not what I’m telling you. What I’m 

saying is that if you are a male manager alone with a female in a 

room it may not end well if you’re like, ‘Hey, I have never seen you 

look hotter.’ I mean, people have to use what we like to say is 

common sense. Obviously it doesn’t happen. 

 So I think there’s the misconception that we have to change our 

workplace, that we still can’t have fun. My view is you can, but it 

needs to be G-rated. It needs to be in a way that it’s respectful. 

 Now we can talk about harassment all day, David, but it’s always 

down to, “Are we creating a safe and respectful work environment?” 

So safe means, safe that I could say to you, “You know actually, I 

didn’t like that touch on the shoulder, if you could not do it again.” And 

the only response you get back is, “Hey, sorry about that. Won’t 

happen again,” and it doesn’t. So I think the misconception is 

everybody’s like, “Oh, we can’t do anything,” and that’s not true. 

 And I also think people are concerned that they won’t be heard. And 

I’m hopeful when there’s HR that that’s the misconception, that if you 

give HR a chance they will do the right thing and they will respond. 

With that said, not every claim is valid. And as an investigator I’ve had 

people who have done that preemptive strike, “Hey I’m going to be 

fired, so now I’m going to claim I’m harassed.” You know, so that 

happens. There’s misconceptions all around that people will get fired 

right away, they won’t be heard. I think that’s why training is so 

important in the workplace 

David Weisenfeld: Well picking up on that, some organizations are really struggling in 

this new age of where the line is between what might be a fireable 

offense and perhaps just unwelcome conduct that might be able to be 

addressed internally. So where do you see that line falling? 

[0:07:22.0] 

Allison West: You know I don’t know that I could ever say that there’s a line 

because it depends on the conduct. It depends on who’s doing it. So 

if a manager is engaged in inappropriate conduct, I mean, there’s 

power there. So that changes things dramatically. So can an 

employee affirmatively give consent to a manager who’s saying, 

“Hey, you want to stay in this account we need to spend some quality 

time together, if you know what I mean, right? Doing the hubba-hubba 

stuff, you know, which would turn into quid pro quo. So it’s always 

going to depend on what the content is. 
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 Now if someone came over, David, and touched you on the shoulder 

lightly to say, “Oh, could you please move out of the way? We need 

to move these boxes. Is that going to be harassment? First of all, 

under the law, absolutely not, because we know under the law the 

conduct has to be severe or pervasive. So the key issue is, what does 

the company policy say?  

Now no good employer in our country will have language in their 

policy that says, “Come to us when the conduct is severe or 

pervasive and boy, we will jump on it,” because that is way too late. 

So every good employer in our country has essentially a one-time 

policy, meaning one joke, one touch, one email, one of anything is 

enough to be disciplined up to and including termination. Can you be 

harassed by an email? Of course. And I like to joke, “What does the e 

in email stand for?” And it stands for evidence, right? And that’s what 

people have to remember. 

So the answer isn’t as black and white as I’d like it to be, but it’s going 

to depend on the policy, the nature of the conduct, and don’t forget 

the harassment laws are actually somewhat simple, and they say, 

“Stop the bad behavior and make sure it doesn’t happen again.” 

Right? Take enough action so it doesn’t happen. 

David Weisenfeld: Now you’ve mentioned the importance of having policies and more 

companies have been turning to those since those Supreme Court 

cases of Faragher and Ellerth that you alluded to from 1998. But is 

there a problem in some cases where companies are kind of just 

falling back on, “Oh, we have a policy and we’ve conducted trainings,” 

but the employees might just be clicking through on those trainings 

rather quickly and not necessarily getting as much out of them as 

they could? [0:09:40.1] 

Allison West: Well I mean obviously it sounds self-serving because I’m a live 

trainer. Online training, if it’s well done, can answer many of the 

questions, but people who are clicking through – and we know that 

they do and they just want to get through it – it’s certainly satisfying to 

check the box in states like Connecticut, Maine and California that 

have mandatory harassment training, but for companies who want to 

do prevention you have to make sure people can ask questions and 

you can ask provocative questions of the audience and get them to 

be interactive and to understand the rules of the road, right, and to 

understand your policy. I understand if companies have thousands of 

employees that they’re going to do online. It just has to be robust 

enough that it’s really covering and going to the culture of the 

company as well. 

David Weisenfeld: And speaking of companies’ sexual harassment policies, when we 

were chatting off-air a couple of days ago you said that employers 

have really got to kick it up a notch with their policies. Tell the 

listeners what you mean by that. [0:10:39.5] 

Allison West: Well first of all it is really quite shocking to me how often I go to a 

client and they do the harassment training, and I always look at their 

harassment policy beforehand, and that it’s not compliant with the 

law. Meaning it doesn’t have all the protected characteristics of that 



  

 5 
This podcast was brought to you by XpertHR  
 

particular jurisdiction or isn’t broad enough that it’ll cover all the 

different states. 

 Now California, we have requirements of things that go into our 

policy, and when I’m with clients on the East Coast and they have 

California employees there, I’m like, “Your policy does not comply 

with California laws.” That’s one thing is kick it up a notch to make 

sure it actually complies with the law of the jurisdiction. 

 And secondly, you want to make sure it has a clear complaint 

procedure. You want to make sure that it talks about who people can 

go to. And again, not just going to the manager but being able to go 

to a district manager, going to the local HR, going to the senior HR 

folks. Whatever it is that works in your company. 

 And also set out the definition of retaliation, right? That you’re 

protected for participating in an investigation internally, or a 

proceeding outside of a company, or for making a complaint on behalf 

of yourself or someone else. So you want to make sure that those are 

in there. You want to make sure that the policy talks about that it 

applies on-site and off-site, that it applies to vendors, contractors, 

applicants, interns (again specific to the jurisdiction). 

But companies’ policies should be much broader than the law. So 

even if your particular state, let’s say, doesn’t cover third party 

harassment for some reason, an employer would be so remiss to not 

say, “Look, our policy protects you from outside vendors,” so meaning 

the UPS lady comes in and makes eyes at one of the guys (or the 

women, right – same sex can happen), and you want to make sure 

people know they can go and complain. And what happens then? HR 

calls over to the other company, to FedEx or UPS, and says, “Hey, 

don’t send Sue here anymore,” And they’re like, “But that’s her route,” 

and we’re like, “Not anymore, right? They’re bothering our 

employees.” So you want as broad and robust a policy that you can 

have, certainly broader than the law, so it will protect your employees. 

That is the goal. 

David Weisenfeld: Again, we’re speaking with employment attorney Allison West, who 

heads the California-based Employment Practices Specialists. And 

Allison, what’s the number one thing, as someone who investigates 

these claims, that a company needs to do once it’s been put on notice 

of sexual harassment against a high-profile employee? [0:13:15.1] 

Allison West: You know David, you used the most important word when I do 

training. I say, “You know the most important word I will teach you is 

‘notice,’ and what puts you on notice.” So when you see something, 

you hear it, you learn about it, you think it could violate the policy, the 

first thing that the person who is responding to this – whether it’s HR 

or a manager – is you have to listen. That is the most important thing. 

Listen to what the allegations are. Listen to them fully. Don’t make 

judgments. Don’t be like, “Well that was a stupid move on your part, 

right?” No judgment. Just listen. 

 And in most instances the law requires that you do what we call a 

‘prompt and thorough investigation.’ Now these are done as 

confidentially as possible. I mean, HR does not send out a list: “Hey, 
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anyone who wants to know about Bob touching Sue please come to 

HR at four o’clock,” right? These are done as confidentially as 

possible. And again, the goal being stop the bad behavior and make 

sure it doesn’t happen again. 

 So when you’re on notice you need to look into what the allegations 

are. Now at Uber she walks in with the screenshot. Now could she 

have made it up? You know, saying, “My boss wants to have sex with 

me.” They could have called that guy in 10 minutes later, said, “Bring 

your phone.” They look at his phone, they see what it says – boom, 

there you go! Listen and respond. 

 And they have to do it promptly. Now prompt, there’s no actual 

definition, but it means as soon as practicable. When you have 

notice, you’ve got to jump on it. There’s some cases that talk about 

how 24 hours is waiting too long. 

David Weisenfeld: I’m sure there’s some people listening who might be thinking, “Hey, 

the dynamic is different, though, when it’s a highly senior person 

who’s the one who’s accused of acting inappropriately.” So how do 

you combat the problem of bystanders who may well have witnessed 

the conduct or had knowledge about it of wanting to remain silent 

regardless of what a company policy might say? [0:15:10.4] 

Allison West: The bystander issue is quite significant and we can see from so many 

of the things that have happened – Matt Lauer etc. – people maybe 

who knew about things but they didn’t come forward because of the 

power. I understand why people are concerned and fearful of 

retaliation, although the retaliation laws are so incredibly strong, and I 

just quickly want to highlight that. 

 With retaliation claims, the complainant or plaintiff doesn’t have to 

show that they were harassed. They never have to show they were 

discriminated against. They simply have to show that they engaged in 

this protected activity, which was making a complaint or participating. 

So when it is a high-level executive, HR still has to do the right thing, 

and you still have to do a prompt and thorough investigation. It’s done 

differently in many ways. So if you have the CEO and you have a 

board, you need to set up like a special litigation committee. There’s a 

number of things.  

And for your listeners who are interested, I have written an article on 

investigating high-level executives and I will be speaking on the topic 

at the SHRM annual conference next year, and I’m happy to share 

my article. But that lays out some of the things you’d think about 

differently when it is a high-level executive because they have power. 

So sometimes you have to put them on leave. We do it in a different 

kind of a confidential way that we may not let them know that there’s 

an investigation going on because we want to make sure they’re not 

retaliating. So it’s very strategic in how you handle high-level 

executives. 

David Weisenfeld: And when it’s the CEO, is it better to go external since the HR person 

may well be reporting to that person? [0:16:45.7] 

Allison West: I would say in the majority of situations I would imagine that someone 

like me, an outside investigator, is brought in. I just left after four 
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years on the board of the Association of Workplace Investigators. We 

train folks how to handle these, and quite often we do recommend an 

outside independent person is the right person for very high-level 

executives, 1) because in almost all jurisdictions if you bring in an 

outside third party they do need to be either a licensed private 

investigator or an attorney in their role as an attorney. And what that 

means is that we have the expertise to be able to assess these kind 

of things. And also don’t forget there’s a lot of intimidation and power, 

and you’re right – the HR person could be like, “Oh gosh, I report to 

this person,” so you could not do the investigation of someone you 

report to. 

David Weisenfeld: Right. 

Allison West: The intimidation factor would be too significant. 

David Weisenfeld: I want to ask you about workplace relationships generally in light of all 

that we’re speaking about. Should employers be taking a fresh look at 

what to do about them since some of the accused in these cases of 

course have said that their relationships were consensual. So what 

are your thoughts on that? [0:17:55.8] 

Allison West: I think what we always have to realize is people meet in the 

workplace and co-worker to co-worker, you know, we get it. It’s the 

same lifecycle that happens outside, right? You see someone, you’re 

attracted to them, you date them, you marry them, you divorce them. 

So like the whole regular cycle. But when it comes to people who 

have positions of power, I think companies really do need to make 

sure they have language within their policies that say, “Any romantic 

relationships between a manager at any level and a subordinate that 

reports to them has got to be disclosed to HR and then somebody 

moves to another position,” because it is simply too risky. 

 Now then that begs the question, alright, a manager in shipping is 

having a relationship with a marketing person in a different 

department. As long as that person doesn’t have any oversight over 

the position then the company could decide if they want that type of 

fraternization to happen, but manager to employee it is simply so 

high-risk. But I have seen many policies, David, that don’t address 

that directly, and I think it’s going to be a problem and they need to 

put it in. And yes, of course what starts out as consensual could 

change, and a manager certainly does at their peril engage in a 

romantic relationship with a direct report.  

David Weisenfeld: Unless it ends up in a marriage, if things go south then the company 

could have a problem. [0:19:21.6] 

Allison West: That’s right. These are delicate. And we get that people do meet and 

have feelings, but it is simply too risky when you have power 

relationships involved. 

David Weisenfeld: Well shifting gears Allison, in the cases of men like Bill O’Reilly, 

Harvey Weinstein and some others, their conduct would have been 

public much sooner had it not been for non-disclosure agreements. Is 

it a mistake in the long-run for companies to be using these 

agreements with sexual harassment claims because it could lead to a 

continuation of the conduct? [0:19:55.4] 
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Allison West: You know, I have mixed views on it, and my personal view is, look, 

there are many complainants, there are many plaintiffs who have had 

indignities done to them, who have been humiliated, found 

themselves in situations, and they do not want it public. And they 

want the non-disclosure agreement because they want to make sure 

that manager and the company isn’t going to talk about what 

happened, and they’re not going to talk about it.  

So I think it is a mistake to have legislature, and I just saw yesterday 

in New Jersey there’s a bill that’s out there that will bar non-disclosure 

agreements in these kind of cases, and I think that could also have a 

chilling effect, that people are like, “Hey, if something does happen to 

me, I just don’t want the world to know, right? You’re going to give me 

some money, I’m going to go away and I can take care of myself.” So 

I think that’s a problem. 

 I think the bigger issue is really the arbitration agreements. And so I 

think that’s where people are really frustrated, which is to say, “I want 

to file a claim and it’s going to be litigated, and now my employer has 

an arbitration agreement that says I have to go through private 

arbitration, and no one will ever know about this.” And some people 

want that visible day in court. So I don’t think it is just the non-

disclosure agreement. I think it is the arbitration agreement.  

I know folks like Gretchen Carlson, they are out there talking about 

not just the non-disclosure but these arbitration agreements that force 

employees to do it privately when some would want it publicly. So for 

those who want it publicly then the non-disclosure wouldn’t work for 

them either. But the alternative is the employee or the plaintiff won’t 

accept the settlement. So meaning, “Hey, you want me to take a 

million dollars and then I go away into the night. Well guess what? I 

don’t want to. And I’m prepared to file a lawsuit, and I’m prepared to 

make it all public.” 

 So what does an employer do in those cases? If they really don’t 

want it public they’re going to say, “Alright, we’ll offer you a million 

and a half dollars.” So sometimes it gets to the point where 

someone’s going to be like, “I’d be an idiot not to take the money and 

okay, I will gag myself with this non-disclosure agreement.” So it is 

much more complicated than just saying that these predators 

continue to go out there. I think those who have been the recipient of 

the unwelcome conduct get to have a voice in how they want their 

case handled. 

David Weisenfeld: It is difficult indeed. Well we only have a couple of minutes left, so 

Allison do you have any final thoughts for employers or HR folks in 

particular that you’d like to share? [0:22:25.8] 

Allison West: Yes I do, and I think my final thoughts are really one of the things that 

we talked about which is pay attention to what puts you on notice. It is 

such an important word. Obviously there’s blatant things. Someone 

comes to you, they have pictures and they share stuff. But there are 

subtle things. You can see people who seem unhappy in a 

department or you have turnover. Ask the questions. Do good, 

thorough exit interviews as to why people are leaving. Don’t protect 
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those who are the big rainmakers just because they are the 

rainmaker. It sets the tone at the top of the company. 

 And my final thought is as HR professionals you have to partner with 

executives to help them understand why these are big issues, but you 

can’t just go in and say, “You know, people’s feelings are hurt.” You 

have to say, “We get to decide the culture we have, and if we have 

turnover every time someone leaves it costs us money. And if we 

have a bad reputation because we have people who engage in 

despicable conduct it’s going to be harder to recruit the best talent 

that’s out there.” And I think that’s the wake-up call for executives 

nowadays is set the tone for your company and that you don’t put up 

with this kind of despicable, harassing kind of conduct that happens. 

David Weisenfeld: Allison West heads the California-based Employment Practices 

Specialists and conducts workplace investigations as well as one-on-

one sensitivity training for managers and employees concerning 

sexual harassment, discrimination and diversity awareness issues. 

Allison, thanks so much for sharing your insights. 

Allison West: Oh, my pleasure to be here with you. Thank you David. 

David Weisenfeld: Well it was great having you on. 

I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue listening regularly for more podcasts on key employment-

related issues, including “Why Salary History Bans Are on the Rise,” 

and “How Generation Z is Changing the Workforce.” 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 
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