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Why Salary History Bans Are On The Rise 

 

This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 On this podcast we’ll examine one of the most notable workplace 

trends today – salary history question bans during the hiring process. 

At least eight jurisdictions have banned employers from asking job 

applicants about their past or current salary, and several others have 

legislation in the works. 

 To get to the bottom of what’s driving these salary history laws and 

what employers need to know about them, we’re joined by Fisher 

Phillips employment attorney, Cheryl Pinarchick, a founding co-chair 

of the firm’s Pay Equity Practice Group. Cheryl has written about this 

trend and we’re glad to have her with us. Cheryl, welcome. 

Cheryl Pinarchick: Thanks so much, David. I really appreciate you having me on the 

program. 

David Weisenfeld: Well it’s great to have you, Cheryl, and your home state of 

Massachusetts is among those that have banned employers from 

asking applicants about their salary history. Is there a common thread 

that you see among these salary history prohibitions? [0:01:21.6] 

Cheryl Pinarchick: There is. I mean, all of these prohibitions are really aimed at trying to 

eliminate what’s been called the ‘pay gap,’ the differences between 

what men and women get paid for either equal or comparable work. 

And so states and even localities, cities are trying different things to 

try to eliminate that pay gap, and this is one of them. 

David Weisenfeld: Now one can understand the motivation behind these laws because 

in Oregon, for instance, the data showed that women are paid just 81 

cents for every dollar paid to men, and that’s one of the states that 

has one of these laws. And some others have even greater 

disparities. So if employers can ask these questions does it just 

perpetuate these pay differences? [0:02:05.6] 

Cheryl Pinarchick: That’s certainly the theory, David. Some employers would argue 

against that theory but the rationale is really that pay discrimination 

can follow employees from job to job throughout their careers, which 
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can result in a systemic reduction in their earning power. So if an 

employee, for example, experiences pay inequity in a prior job, 

disclosing their past salary history when applying for a new job has 

the potential to perpetuate, as you said, that effect of past 

discrimination. 

David Weisenfeld: Now in speaking with HR people and clients, is there any confusion 

that you’re seeing with these salary history measures, and by that, for 

instance, if I’m an employer is it still ok to ask someone about their 

salary expectations or is that out-of-bounds as well? [0:02:52.9] 

Cheryl Pinarchick: Well it’s interesting you say, “Is there any confusion?” And you hit 

upon the one thing that employers are most confused about, and that 

is, “What can I do? What can I ask? What am I allowed to do at this 

point?” And asking salary expectations is what we’re actually 

recommending to our clients. That is not out-of-bounds. Certainly you 

can do that, and we recommend that you do. It’s a really good way to 

even figure out if you should continue a conversation with an 

applicant. Are they in the right ballpark for what the job is going to 

pay? So asking for salary expectations definitely is within bounds, 

and we recommend that you switch over to that type of a model. 

David Weisenfeld: Now what about public records? Can I look up someone’s history on 

Glassdoor or a site like that? [0:03:39.0] 

Cheryl Pinarchick: Well it all depends on what state you’re in and what state they’re in, 

or what city you’re in and what city they’re in. And this is the one thing 

that’s really challenging about these laws, David, is that they are so 

nuanced and so different. And so I would recommend to employers 

that they avoid doing that. It’s just simply not recommended. And a lot 

of these salary history bans are part of bigger pieces of legislation 

within a state, such that even if you look it up, you may or may not be 

able to use it under the law. And then the question is, “What are you 

doing with that information, and could somebody come back and say, 

‘Because you looked it up I think you didn’t hire me,’ or, ‘I think you 

paid me less because of that.’” And that in and of itself could be 

illegal, even if actually looking it up wasn’t. 

David Weisenfeld: And how about if somebody just blurts out voluntarily something 

relating to their salary? Is that something that an employee may 

consider or are they better off steering clear? [0:04:44.0] 

Cheryl Pinarchick: Well again it depends on where you are. So, for example, Oregon 

passed one of the most restrictive laws on salary history and asking 

for it, and in Oregon the law specifically says if they blurt it out you 

can’t use it. Now the Massachusetts law, which is a little different, 

says there’s no prohibition against an employee volunteering their 

salary history, and there’s no express prohibition against an employer 

using it. 

 However, if you again going back to the bigger piece of legislation, 

there’s no lawful justification under the Equal Pay Act in 

Massachusetts that’s going into effect next year that says that past 

salary or salary history is a lawful justification for paying men and 

women differently. 
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So again it goes back to, ‘Well if you have it, what are you going to do 

with it and is that lawful?’ 

David Weisenfeld: And one more question along these lines. Can an employer ask 

questions about things that are measures of productivity, for example 

someone’s sales history or billable hours in your line of work, or do 

you think that that might be seen as an end run around these bans? 

[0:05:59.5] 

Cheryl Pinarchick: I think that those questions are within the bounds. I don’t necessarily 

think that’s going to be seen as an end run because a lot of the laws 

that are in place, there are legal justifications for paying people 

differently, and some of that is based on performance, whether it be 

billable hours, whether it be prior sales history. And again, those can 

be legal justifications for paying people differently. So if you’re talking 

about those types of measurements, I think that is within bounds. And 

I think those are questions that employers can and should still be 

asking. 

David Weisenfeld: Again we’re speaking with Fisher Phillips employment attorney Cheryl 

Pinarchick, a founding co-chair of the firm’s Pay Equity Practice 

Group. Cheryl, so many people telecommute these days – does that 

further muddy the waters? Because what happens if the jobseeker 

will, say, telecommute full-time from a state that doesn’t have one of 

these bans but their employer is located in a state or city that does? 

[0:06:58.9] 

Cheryl Pinarchick: It definitely muddies the water, and in fact, we’re really hoping to get 

some regulations behind these laws. What we now have is a lot of 

legislation without a lot of regulation to tell us what’s going to happen. 

But the one thing to remember about most of these laws is that they 

are restrictions on employers. So if your employer is located, for 

example, in Massachusetts and you have somebody maybe who’s 

sitting in their home office in Iowa doing an interview, and the person 

in Massachusetts as the employer asks for salary history, I would say 

that’s probably a violation of the law. The question is whether the 

person in Ohio then could bring a claim under the Massachusetts law. 

I think they might be able to but it’s not clear at this point, and so 

we’re hoping some of the regulations, when we get them, will clarify 

that. But right now I think you really need to be careful, and I would 

exercise caution in the hiring process for asking any type of salary 

history questions. 

David Weisenfeld: I know at least with some of these laws – and again it depends where 

you’re located – but with at least some of them it appears that it is ok 

to seek to confirm an applicant’s salary history after they’ve received 

a conditional job offer. But with that being said, is it still best for an 

employer to steer clear of asking this? I mean, does that create other 

risks? [0:08:23.9] 

Cheryl Pinarchick: I think the question is why the employer is asking for it, and that 

would be my question if a client called me to ask me about that. What 

are you going to use the information for? You’ve already made an 

offer, and you’ve valued the job. You’ve determined what that job is 

worth and that you are willing to pay this person x amount of money 

to do that job. So I’m not sure what the value would be and what you 
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would be using that information for after the fact, and so again I would 

probably caution away from that, unless a client had a very specific 

reason that was unrelated to how they value the job. 

David Weisenfeld: Yeah, that’s a great point because at the end of the day the 

employer’s really in the best position to know what a job is worth. So 

would you advise multi-state employers to remove these salary 

history discussions from their interview process altogether? 

[0:09:20.0] 

Cheryl Pinarchick: We have been doing that with many of our clients, and again because 

these laws are changing so rapidly and because they’re so nuanced 

and different in all of these various states, unless you are an 

employer who can devote significant resources to staying on top of all 

of these laws and to training your managers – anybody involved in 

the hiring process – there’s a significant risk that somebody’s going to 

make a mistake. And so for employers that have people in numerous 

states and cities across the country the best practice may very well 

be just to eliminate it in its entirety. 

David Weisenfeld: And we were speaking off-air just before this that this trend is very 

likely to continue, so we could see a whole lot more of these bans 

coming up in 2018. [0:10:08.3] 

Cheryl Pinarchick: I think that’s right. I think we’re going to continue to see this trend, 

both salary history bans and even broader new pay equity laws 

generally being passed state to state. 

David Weisenfeld: Well Cheryl, as someone who works on these pay equity issues 

directly, have you noticed progress being made or do you think that 

women would still be at much greater risk of discrimination without 

these salary history and pay equity laws? [0:10:35.9] 

Cheryl Pinarchick: I think what we can say is that the Equal Pay Act has been on the 

books for decades. But yet the pay gap exists. So I think that it’s clear 

that something needs to change, and I think that states are adopting 

all kinds of different approaches – it’s a bit of a petri dish at this point 

– to see what’s going to make a difference. And this is one area that 

seems to have picked up a lot of traction, and we’ll see what kind of 

an impact it may have in the future. But I do think that something 

needed to change, and states are trying to figure out what’s going to 

work. 

David Weisenfeld: And working in a state that has one of these salary history laws, I’ll 

circle back to something you had mentioned earlier about there being 

a lot of confusion out there, so what’s the number one question that 

you’ve been hearing about these measures? [0:11:27.4] 

Cheryl Pinarchick: It really is, “What can we do? This has been such a part of our hiring 

process for so long, and it is so engrained in what we do. What’s your 

advice for going forward?” And it’s something that you touched upon 

earlier, David, which is really let’s start shifting from salary history to 

salary expectations, and let’s shift from talking about what we’re 

going to pay this person to what we are going to pay for this job and 

really starting to make those shifts. 
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David Weisenfeld: Well we have just under a minute left, Cheryl, so do you have a final 

piece of advice that you’d like to share with our listeners? [0:12:10.4] 

Cheryl Pinarchick: Sure. I think the one piece of advice I would give right now is train 

your managers, train your hiring folks, anybody who is involved in this 

process, because they may not be aware of all of this legislation out 

there and how quickly it’s changing. And so companies really need to 

decide on a strategy and then make sure that anyone involved in the 

hiring process is really up-to-speed on what they can do and what 

they can’t do, and then to also go back and update your forms. So 

your employment applications or any other documents you may have, 

to make sure they are consistent with the strategy that you’ve 

adopted, which may include just removing questions about salary 

history altogether. 

David Weisenfeld: Ok, we’ll let that be the last word. Cheryl Pinarchick practises with 

Fisher Phillips in Boston, and is a founding co-chair of the firm’s Pay 

Equity Practice Group. Cheryl, thanks so much for your insights. 

Cheryl Pinarchick: Thanks again for having me on the show, David. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue listening regularly for more podcasts on key employment-

related issues. Recent programs include an in-depth look at 

pregnancy accommodation, plus a major employment arbitration case 

at the Supreme Court. 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 

50-state Employee Handbook, call us toll free at 1-855-973-7847. 

Again, that’s 1-855-973-7847. 
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