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XpertHR Podcast 

October 26, 2018 

California Dreaming – New Employment Laws Send Shock 

Waves 

 

This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 On this podcast our attention turns westward to California where 

there’s been a flurry of recent activity affecting the workplace. The 

Golden State has long been at the forefront of employment law 

changes, but the action this fall is even busier than normal. Diversity, 

sexual harassment, a new lactation accommodation and salary 

history are among the dizzying array of new developments, and we’ll 

also discuss what the state legislature opted not to do. 

And we’ll do all of that with our man in Sacramento, Bruce Sarchet of 

Littler Mendelson, the world’s largest firm with a practice devoted to 

representing employers. Bruce is a shareholder with Littler, and he’s 

a member of the firm’s Workplace Policy Institute, which represents 

employers in matters before state and federal legislatures, as well as 

regulatory agencies. Bruce, welcome. [0:01:19.5] 

Bruce Sarchet: David, great to be here. Thanks for having me. 

David Weisenfeld: Well it’s good to have you back, Bruce, and there are so many places 

we could start. But let’s begin with a new law that’s really the first of 

its kind in the US. It requires publicly-held corporations with their 

principal offices in California to have at least one woman on their 

board of directors. Tell us about that one. [0:01:42.3] 

Bruce Sarchet: That’s right, David, this is a first-of-a-kind law, and it really establishes 

a quota, if you would, for female board seats. If the board is any size 

you need to have one female director by December 31st, 2019. If it’s 

five or more board seats you have to have two female directors then 

by December 31st, 2021. And if it’s a six or more board seat 

organization, three of them must be females by December 31st, 2021. 

This is SB826, and the California Secretary of State is going to be 

issuing annual reports on progress toward these goals. 



  

 2 
This podcast was brought to you by XpertHR  
 

David Weisenfeld: Now diversity of course is always something that should be front and 

center for employers. So with that said, what’s your biggest concern 

with this novel law? [0:02:35.2] 

Bruce Sarchet: Well the biggest concern I think is, “Can they really do this?” It’s 

almost like an affirmative action law, if you would, for boards of 

directors. And every time there’s a preference given to one group, on 

the flip side of that is there’s a different group that’s being 

discriminated against. It wouldn’t surprise me to see a legal challenge 

to this law in the years ahead, and I think the governor alluded to that 

in his signing statement, where he said, “There are numerous 

objections to this bill and serious legal concerns about SB826.” 

David Weisenfeld: That’s interesting because it doesn’t include a provision that one of 

the board members has to be African-American or Asian-American or 

Latino, so I would think that those would all be groups that would be 

watching this with interest. [0:03:24.6] 

Bruce Sarchet: Of course. Certainly. 

David Weisenfeld: Well with this being the year of the #MeToo movement, Bruce, it’s no 

surprise that California was busy with several new anti-sexual 

harassment laws, and one of the most notable of those bars 

employers from including confidentiality provisions in settlement 

agreements. What are your thoughts about that law? [0:03:45.2] 

Bruce Sarchet: Well there are three new laws in California that will come into effect 

on January 1st, 2019, which limit the ability of parties to have 

confidentiality clauses in various types of settlement agreements. 

We’re not going to go into all of the nitty-gritty of these at this time, 

but basically the right to testify, the right to talk about and sort of 

sunshine your settlement is there in California law now.  

There are exceptions for negotiated settlement agreements for some 

of the provisions, and there are also exceptions if the employee who’s 

releasing claims voluntarily asks for this. But in general any time a 

corporation or a business is going to be asking an employee to 

release claims that could include employment discrimination or 

harassment in California, you’re going to need to look very carefully at 

the words you use in these types of clauses in your settlement 

agreements. 

David Weisenfeld: And does this go broader than just sexual harassment or are we just 

talking about not being able to waive sexual harassment claims with 

this new law? [0:04:54.8] 

Bruce Sarchet: It’s broader, and again there are three different laws that come into 

play. But for example SB1300 says you cannot deny the employee 

the right to disclose information about unlawful acts in the workplace, 

including but not limited to sexual harassment. 

David Weisenfeld: Now other states including New York have taken similar action 

restricting these types of agreements in the employment context. Do 

you think that we’re going to see this trend continue as people look 

for greater transparency these days? [0:05:27.6] 
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Bruce Sarchet: David, I do. I did a quick search this morning and found that 

Washington State and Vermont and, of all places, the red state of 

Tennessee have similar laws on the books now that limit the ability of 

parties to make confidential settlements of prohibited harassment 

claims. 

David Weisenfeld: Now another intriguing law, Bruce, that was recently signed in 

California involves training. California requires employers with 50 or 

more employees to provide supervisory personnel with anti-sexual 

harassment training. But as of January 1st, 2019, that law is going to 

expand significantly. What can you tell us about that? [0:06:11.2] 

Bruce Sarchet: There’s always been a small employer exception for our training 

requirement in California, and that’s basically going away. The 50-

employee threshold is being reduced down to five. And previously the 

training was required only for managers and supervisors, and now it’s 

broadened out to all employees. One hour of training for employees 

and must be repeated every two years.  

Our Department of Fair Employment and Housing here in California is 

going to put video training online available so that small employers 

don’t necessarily need to incur the expense of hiring an outside 

trainer. But time for that training will be work time, and it will be 

required for virtually all employees in California here in the immediate 

future. That’s SB1343. 

David Weisenfeld: Yeah, that’s very interesting because as you noted it’s not just 

supervisors. This is going to apply to rank and file employees as well. 

[0:07:09.5] 

Bruce Sarchet: Yeah, and another point I should have brought up earlier is temporary 

employees and seasonal employees as well are included within the 

swath of this law. We’re not sure whether or not if you hire a temp to 

come in for half a day, let’s say, do you need to have one hour of that 

half-day assignment be prohibited harassment training? That’s going 

to have to be figured out in the months ahead. 

David Weisenfeld: Bruce, are there any other anti-harassment developments in your 

state that HR professionals need to be aware of? [0:07:41.6] 

Bruce Sarchet: Well sure, a couple come to mind. Number one, in SB1300 there’s a 

provision that says it’s unlawful for an employer as a condition of 

continued employment to require an employee to sign a piece of 

paper waiving their rights under our state anti-discrimination law.  

And I read that and I was kind of scratching my head for a little bit 

trying to figure out what they’re going for here. And I think I’ve figured 

it out. It’s these love contracts that sometimes employers have 

employees sign saying, “Yes I’m engaged in a consensual romantic 

relationship with a co-worker but as of today there’s been no 

problems. I’ve had no claim under our Fair Employment and Housing 

laws of any sort of harassment or discrimination.” 

 Going forward as of January 1st, 2019, I’m not sure you can include 

that kind of a provision in these agreements with employees 

regarding consensual relations. So that’s number one to think about. 
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 Number two is also in SB1300. It provides the option that says 

employees may provide what’s called ‘bystander intervention 

training.’ If you’ve not heard of this, Google it. It’s a real thing. It’s out 

there and on college campuses it’s commonly used to help reduce 

sexual assault on campus. And it’s been used in the anti-drunk 

driving campaigns, is that you intervene, you take the person’s keys if 

you see that they’re drinking too much.  

California now in statute says employers may provide bystander 

intervention training. And so that teaser is sort of out there. I think 

we’re going to see a lot of employers in California taking up that 

option, providing that training, and using it as a further affirmative 

defense in the event that they are faced with an unlawful harassment 

lawsuit. 

David Weisenfeld: Are you getting more questions from smaller employers who all of a 

sudden now are going to be covered by this training law as to, “Boy, 

how do we do this? How do we go about having a training program in 

place and making it interactive?” [0:09:49.0] 

Bruce Sarchet: Yeah, we may be in the eye of this hurricane right now. I have not 

gotten that call. The call I’ve gotten is from larger companies who 

regularly use temporary and seasonal workers, and “How do we 

involve them in the training requirements?” I’m sure the calls will start 

to come in from the small employer community as well. 

David Weisenfeld: Well certainly a lot for employers to keep in mind with all of these 

sexual harassment laws. How will these new laws in California 

change the advice that you give to clients in this area? [0:10:19.4] 

Bruce Sarchet: Well I think it’s just a heightened level of vigilance. I always advocate 

for supervisor training and making sure your supervisors are good 

communicators, good listeners, they’re even-handed and they’re fair. 

I think the real onus now is on California employers to make sure that 

they’re strictly complying with the training requirements. That’s not 

that difficult.  

They talk the talk so they need to walk the walk and make sure that 

every day they’ve got individuals out there, good qualified managers 

and supervisors, who are making sure that the workplace is free from 

unwanted sexual advances and prohibited harassment. 

David Weisenfeld: Again we’re speaking with Bruce Sarchet, an employment attorney 

with Little Mendelson and also a member of the firm’s Workplace 

Policy Institute. 

 Also effective January 1st, 2019, Bruce, California is expanding its 

breastfeeding accommodation law. What do employers need to know 

about this change in order to comply? [0:11:21.4] 

Bruce Sarchet: It’s not a terribly dramatic change. Current law does require 

accommodation for lactating mothers, and it must be in a private 

location near the employee’s work area, and may not be a toilet stall. 

That’s the current law.  

The new law basically has those same requirements – has to be 

private, has to be near the employee’s work area – but now the new 



  

 5 
This podcast was brought to you by XpertHR  
 

law says it may not be a bathroom. So a location presumably in a 

bathroom other than a toilet stall is now no longer allowed for 

lactation accommodation. There’s also a provision in the new law 

(AB1976) for a temporary space if a business is too small to really 

have a separate dedicated room for this purpose. So if you are an 

employer that’s faced with space constraints, and you’ve got a 

lactating mother who’s one of your employees, you’ll need to 

research that a little bit further. 

David Weisenfeld: Bruce, I was wondering if there are any industry-specific laws that 

maybe aren’t as broad as some of the others that we’ve discussed 

but are nonetheless worth mentioning briefly for our listeners? 

[0:12:29.6] 

Bruce Sarchet: Yeah, there are. In fact, I counted them up and there are seven 

industry-specific employment laws in California that are going into 

effect in the New Year. They apply to: 

 Petroleum facilities with regard to on-call rest breaks;  

 The drivers of feed trucks with regard to meal breaks;  

 Talent agencies which are going to be required to provide 

specific training for employees in sexual harassment and 

training on eating disorders;  

 Hotels and motels and mass transit employers have new 

human trafficking training requirements;  

 Insurance brokers now have new requirements with regards 

to the sales commissions that they earn; and  

 If you’re a port drayage company – in other words if you hire 

a truck to either pick something up at, or drop something off 

at, a port – there are new potential joint liability obligations if 

the driver of that truck hasn’t paid its employees correctly.  

So if you’re in one of those industries listen up, pay attention and do 

your homework because there are new laws which apply specifically 

just to you. 

David Weisenfeld: Well Governor Brown was so busy with his pen in recent months that 

it’s easy to overlook developments from earlier this year, but it’s 

important to note that he amended California’s salary history question 

ban, and those changes also take effect in the New Year. And it 

provides some clarification that might actually help employers. Bruce, 

tell the listeners a bit about that. [0:!4:03.6] 

Bruce Sarchet: David, I think you and I did a similar podcast last year and we talked 

about the salary history ban which was going to go into effect in 

January of 2018, and at that time there were unanswered questions. 

Well we’ve had what you might call clean-up legislation, AB2282, 

which does answer some of those questions. For example, the 

current law says that an employer must provide, upon reasonable 

request, an applicant with the pay scale for the position sought.  

The question came up, “Well what’s an applicant? Can just any guy 

off the street come in and say, ‘Hey, what’ the pay scale for this job?’” 

The clean-up legislation says no, that you have to actually have gone 

through at least one job interview before that right to ask for the pay 

scale comes into play. 
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 Another question we had in the wake of last year’s new law was, 

“Couldn’t we ask an applicant what their expectations are for their 

salary? What are your salary expectations?” The current law says 

that an employer may not seek salary history, so the conservative 

advice was don’t ask about expectations. Well the new law 

specifically says an employer may ask an applicant, “What are your 

salary expectations?” 

 Finally, another clean-up point is that for current employees, 

obviously the employer is going to know what they’re paying that 

person. They know their current salary history. So basing future 

compensation decisions on their current salary is permitted. But 

beware – the law still says it’s still a fair pay law or an equal pay law; 

you have to pay people of opposite genders and different races in 

California the same pay for substantially equivalent work at the same 

employer.  

So just basing future pay on current pay may lead you into a trap 

under our equal pay laws. It’s an area that I call a sleeping giant. We 

haven’t seen a lot of litigation in California on this yet, but I predict we 

will see more in the future. 

David Weisenfeld: And these laws have been sprouting up elsewhere, certainly not just 

in California. So very interesting indeed. 

 Bruce Sarchet practices with Litler’s Sacramento office where he’s a 

shareholder representing employers. Bruce, thanks so much for your 

insights. [0:16:21.5] 

Bruce Sarchet: Thank you David. Appreciate the opportunity. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue checking our website regularly for more podcasts on key 

employment-related issues, including ‘Why Zero-Tolerance Policies 

Are A Bad Idea,’ and ‘A Look at New York’s Anti-Sexual Harassment 

Laws.’ 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 

50-state Employee Handbook, call us toll free at 1-855-973-7847.  
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