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XpertHR Podcast 

July 31, 2018 

Sexual Harassment 2.0, What Now? 

David Weisenfeld: This is XpertHR.com – your “go-to” HR compliance resource for 

federal, state and municipal law. I’m David Weisenfeld for 

XpertHR.com, published by Reed Business Information and proudly 

partnered with LexisNexis. On this podcast, from the Society of 

Human Resource Management Annual Convention in Chicago, I’m 

joined by Jonathan Segal, a Principal with Duane Morris in 

Philadelphia. Jonathan’s topic here at the convention was Sexual 

Harassment 2.0. Jonathan, first welcome. [0:00:41.2] 

Jonathan Segal: Great to be with you, David. Thank you. 

David Weisenfeld: Now one thing I did want to ask you about that came up this morning 

in another session is the whole question of sometimes HR is the last 

resort. It’s the last place people want to go. They might go to The 

New York Times or the Chicago Tribune before they go to HR. Why 

is that, and how can HR change that? [0:01:02.4] 

Jonathan Segal: It’s a real problem, and I think it’s a problem that in part is a product 

of whether or not HR is truly valued in the organization. If the 

leadership team values HR, if HR plays a critical role in decision-

making then when people go to HR they should have some 

confidence that things could happen. If HR is relegated to an 

administrative function without strategic and other power, then I think 

people may see HR as being feckless in stopping the problem. 

 So HR doesn’t own civility. I think HR overwhelmingly has done a 

great job and you know, David, you don’t read about the hundreds of 

cases where the problems have gone away in the sense of HR took 

appropriate corrective action, solved the problem and employees are 

working together. You tend to hear about individuals that don’t trust 

HR or are unhappy with HR. But there are so many cases where they 

are. But no one calls the The New York Times and says, ‘Wow, HR 

did a great job.’ And HR often does do a great job.  

David Weisenfeld: In a way it’s almost kind of like the offensive line with holding. They 

only notice you when there’s a mistake I suppose. [0:02:13.9] 

Jonathan Segal: That’s a brilliant analogy.  

David Weisenfeld: So one thing I did want to also ask you about is the whole idea of the 

supervisor/subordinate relationship because that was something you 

talked about and the fact that a lot of times these sexual harassment 

complaints come from consensual relationships. So what can HR do 

differently in addressing those? [0:02:33.9] 



  

 2 
This podcast was brought to you by XpertHR  
 

Jonathan Segal: Well some of them start in relationships that are consensual, or they 

appear consensual, and one of the things that I learned very early on 

– I come from a family of therapists, which is why I have so many 

issues! – but power is always relevant. And the person who has it 

counts, and the person who doesn’t tends to be more aware of it. 

And there are relationships where someone may go along to get 

along and they may be afraid to say no, but they still have some sort 

of non-platonic relationship. 

 I think that HR needs to make very clear to supervisors that if a 

company is going to allow intimate relationships between supervisors 

and subordinates, if a problem arises then the supervisor will take the 

heat for it. In other words, if a problem arises you’re at fault because 

you decided to take the risk. And I think that the messaging, and this 

is something that’s really important, we really need to empower 

employees to understand, ‘I don’t care how powerful someone is. I 

don’t care how much money they make. I don’t care what their 

position is. If your answer is, ‘No,’ say, ‘No’ and don’t go. If you feel 

any pressure this is the reporting procedure.’ 

 I think there is a continuum of bad behaviors, all bad but some 

worse, for things like sexual assault, sexual proposition, unwanted 

pursuit of intimate relationships, that maybe there be a separate line 

that goes to the board, that goes to an outside ombudsperson so that 

someone that feels uncomfortable knows there is a safe way to 

report it. These issues happen, and I think we need to sometimes 

say one size doesn’t fit all with regard to a complaint procedure. 

David Weisenfeld: Now you said love contracts are not a good idea. Maybe you could 

tell our listeners how come? [0:04:22.4] 

Jonathan Segal: Well I’m not big on love contracts. Let’s put aside the absence of 

spontaneity. If someone is going to argue, ‘I felt coerced into having 

sex’ they are going to say they felt coerced into signing the contract. 

And then you have all this legalese about how I agree this is 

voluntary, consensual with no unwelcome pressure.  

I think it’s much better…it’s appropriate to say if you’re aware of a 

relationship and there’s a power differential, I want to make sure that 

there’s no coercion. But why not just say to the person, ‘Look, speak 

English. We care about you, we want to make sure that this 

relationship is entirely something you want to do, and you don’t feel 

any pressure. Please write us a statement.’  

 And I had this where an employee wrote – they didn’t use any legal 

buzz words – ‘We care about each other. I feel very comfortable in it. 

I know I don’t have to, but I want to. I’m not sure what more you want 

from me other than my telling you everything is ok.’ And the client 

said to me, ‘Well they didn’t use the words ‘welcome’ or ‘consensual’’ 

and I’m like, ‘Good. It’s their words, not yours.’ That to me is so much 

more valuable in knowing that there is no harm to them, and if there 

is litigation it’s their words not a contract that they kind of felt like they 

had to sign. 

David Weisenfeld: Again, we’re speaking with Philadelphia employment attorney 

Jonathan Segal at the SHRM Convention in Chicago. Jonathan, so 
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many of these #MeToo cases involved celebrities, but also high level 

executives, even CEOs. So what role can HR play in those types of 

investigations when the person is above them? Should they be 

outsourced? What should be the step? [0:06:00.3] 

Jonathan Segal: If you don’t mind, David, I’m going to answer your question with two 

answers. First when it’s someone that has power over HR I think 

there is a value in HR saying, ‘I’m going to have an outside HR 

consultant do it.’  

I’ve often recommended that you say to the consultant, ‘What we 

want from you is the truth; findings of fact, not conclusions of law. We 

want you to know now we’re not going to ask you to do an 

investigation for the next two years, no matter what you find.’ 

Because I don’t want the person to feel that we’re looking for any 

answer. What we’re looking for is their judgment, their skill and the 

findings of fact. So I think in some of those cases you may want an 

outside consultant. Rare exception not the rule, a lawyer, but I think 

once you involve a lawyer it escalates it. But of course every rule has 

an exception. 

 The second thing I want to say, if you don’t mind my answering your 

question with two… 

David Weisenfeld: That’s fine. [0:06:57.6] 

Jonathan Segal: …is in a lot of the media coverage we do read about high profile 

cases and by no means do I want to diminish the power that the CEO 

can inflict if she or he engages in bad behavior along the continuum 

of bad behaviors. But I think sometimes organizations are now 

appropriately getting it starts at the top, but they’re stopping at the 

top. And if you’re a $10-an-hour person that does cleaning in a hotel, 

and your $12-an-hour housekeeper is coming on to you, he has 

Harvey Weinstein-like power.  

 We do need to spend more time looking at lower-level supervisors 

because very often, particularly high-risk situations, remote locations, 

the night shift, other places, they can inflict incredible harm. And 

sometimes you have someone that this is their sole source of 

income, maybe English is a second language, maybe they’re already 

in debt and can’t afford, so they’ll put up with, because they feel like 

they have no choice, horrible behavior. So I think it’s really important 

to start at the top, but not stop at the top. And send a really strong 

message to supervisors that this applies to you too. And then in the 

eyes of the $10-an-hour worker actually I think her or his supervisor 

has more power than the CEO. 

David Weisenfeld: Just a couple more questions for you. [0:08:25.8] 

Jonathan Segal: Sure, delighted to talk with you. 

David Weisenfeld: Is there any risk at all with this whole movement of perhaps an 

unintended consequence of women actually having a harder time 

getting hired? Because that was something I heard from with a 

co-worker whose husband owned a business that perhaps they might 

fear hiring women because of the increased number of complaints? 

[0:08:49.5] 
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Jonathan Segal: You raise, David, a very real concern. There are men who are going 

to say, ‘I’m afraid that if I hire women, I am going to be more at risk. If 

I mentor I am more at risk. If I include socially I am more at risk.’ 

Discrimination is never a viable strategy for harassment. There are 

some who have said, ‘Well those concerns are unfounded, so ignore 

them.’  

 But one of the things that HR knows is we don’t have to agree that 

we need to see the movie through that person’s window. So we need 

to talk about what are some of the ways that we can work together 

same gender, opposite gender, there can be same-sex harassment 

claims, and really making clear that if you engage in discrimination as 

a way to avoid harassment, you are not only denying primarily 

women of opportunity, but you are denying yourself half the talent 

pool that’s available.  

 So again, appealing to the self-interest, I think there are going to be 

two critical challenges for HR. One is going to be to make sure that 

the #MeToo Movement doesn’t result in discrimination against 

women, and not to hide from it, but to address it head-on. And the 

second is not to rush to judgment and assume everything is true.  

Assume every complaint is serious, treat everyone with respect and 

dignity, but we need to make sure that we understand not every 

complaint has merit. That doesn’t mean it’s false. But we can’t make 

everything that offends anyone automatically wrong. We have to 

sometimes know there are areas of gray, and I think we can have 

civility without having sterility. 

David Weisenfeld: There is a lot of gray area and as you said inside it’s not all black and 

white. [0:10:40.6] 

Jonathan Segal: It’s not all black and white, and there are areas that are black and 

white. If someone uses the N word or the C word, it’s black and 

white, we use the U word – unemployment. But if there are areas like 

providing someone with a compliment, when is it socially acceptable? 

Providing someone with a hug? There are times when it is, there are 

times that it’s not. And when you think about it, I’ll mention 

everyone’s favorite law, the Fair Labor Standards Act, HR to be 

exempt, there needs to be independent judgment and discretion. 

This is where the judgment comes in and figuring out contextually 

what’s ok and what’s not.  

 I know some places that have gone from drug free to hug free. I think 

they’ve gone too far. 

David Weisenfeld: And final question, what’s the biggest concern or question that you’re 

hearing as someone who practices in this area from clients? 

[0:11:33.2] 

Jonathan Segal: The biggest concern actually I’m hearing, you hit it on the head, 

David, and that is what do we do with the social? We’re travelling, 

one client sent me a memo that said women and men will stay in 

separate hotels. And I said, ‘You meant hotel rooms.’ They said, ‘No, 

we meant hotels.’ I said, ‘No, you meant hotel rooms.’ And the 

messaging should be, ‘Your hotel room is like your bedroom, don’t go 

in to anyone’s hotel room regardless of gender.’ Because first of all 
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there can be same-sex harassment and also think about the 

message of, let me change it up, three women in a hotel room and 

the one man left outside, that’s exclusion. So we need to be 

thoughtful.  

So the memo that we worked out together was, ‘When we travel we 

know there are times where we want to decompress. That’s why 

there’s a lobby. We’ve reserved space so that if you want to have a 

confidential conversation you can. When you go away there is an 

opportunity to be social, but remember the rules on what’s 

acceptable still apply.’ 

 And again I think if we’re thoughtful and we deal with it head-on…I 

think sometimes there’s a fear if we address it, then we’re 

acknowledging it. Those are the questions I am being asked – how 

do we deal with this? What do I do with the man who says, ‘I am not 

going to travel with a woman’? The answer would be, ‘Well why?’  

Don’t jump to a conclusion. It may be, ‘Well we hate each other and 

we’ve been fighting from day one.’ Well maybe those two people 

shouldn’t travel. So don’t jump to the conclusion, ‘Well if I travel with 

her my wife may be upset.’ Well then the problem is your marriage. 

And you need to work that out with your spouse or you don’t get to 

pick, based on gender, with whom you travel. Let’s talk about ways to 

address it so everyone is comfortable. 

 What’s wonderful about the opportunity in this area is we know that 

harassment is severe and pervasive. No industry is immune, no 

workplace is immune. The smart HR people are going to align 

themselves with other leaders who get it, so they are not going it 

alone and they’re going to try to figure out ways that we can all work 

together and be caring and be collaborative without getting into these 

dangerous risk zones. I think it’s possible, but it’s going to take some 

thought.  

David Weisenfeld: Ok, we’ll let that be the last word. Jonathan Segal of Duane Morris 

from the SHRM Convention in Chicago. Thanks so much. [0:14:04.7] 

Jonathan Segal: Thank you, David and thank you for all the advice XpertHR provides 

to HR professionals. I know many appreciate it. I know I do too. 

David Weisenfeld: We appreciate that Jonathan. Thank you.  

 I’m David Weisenfeld. We hope you’ve enjoyed this podcast. Thanks 

for listening. Continue checking our website regularly for more 

programs on key employment-related topics, including “The Supreme 

Court Aids Employers in Arbitration Cases.” 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 

50-state Employee Handbook, call us toll free at 1-855-973-7847.  
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