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This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 On this podcast a special treat as we’re joined by SHRM President 

and CEO Johnny Taylor. Johnny has a unique background as he’s 

not only the president of the organization but he was a former 

practicing employment lawyer as well. And Johnny, I’ll start right 

there with that and ask you about how your employment law 

background has factored into your career and how it helps you with 

your current role. [0:00:51.4] 

Johnny Taylor: Well it’s interesting. That’s how I got into the HR business. As you 

pointed out, I was a labor and employment lawyer, and it was in the 

early ‘90s, and it was right at about the time that we had this sort of 

explosive amount of new employment-related legislation and court 

actions by the way. So the Supreme Court... the Civil Rights Act was 

amended to include the right to a jury trial. If you remember that was 

1991 or so, FMLA, ADEA, the ADA.  

So all of a sudden all of this legislation was coming out, and I was in 

the middle of it as a young lawyer. And it’s a fabulous thing to be able 

to look back and say, “I was there when it all started, when these laws 

were passed and the regulations were being written,” and we didn’t 

know. We knew what the law said, but then how do you actually put 

this into play? 

 I remember writing an article back in the day, ‘The Bermuda Triangle,’ 

and it was talking about workers’ comp, ADA, and the ADEA or 

something like that. But it was really complicated ‘cause none of us 

knew how all these things were going to work together. So it really set 

the basis for my HR practice. I was brought into this as a result of my 

legislative and legal practice. 

David Weisenfeld: So I’m going to bring up a quote that one of your board of directors 

mentioned yesterday that was, “Too often we’re hearing that when 

someone goes to HR nothing happens.” [0:02:12.4] 
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Johnny Taylor: Yes. 

David Weisenfeld: I’m sure that’s not the first time you’ve heard that, but how do you 

counter that? [0:02:15.9] 

Johnny Taylor: Well I think a lot happens. People just don’t know it’s happening. And 

that’s the part that we’ve got to do a better job as a profession of 

reacting to. The fact of the matter is because so much of what we do 

has to be kept confidential, because an allegation doesn’t mean that 

the person actually did it, means that we have an interest in ensuring 

that we protect people until we confirm that what they are accused of 

doing they actually did. And so people don’t realize that. 

 And then there’s this other part of it. In fact, I was just talking to 

someone about what the lay person believes sexual harassment, for 

example, is, and what we in HR know it is, and what the law says it is. 

And there’s typically this big disconnect. So classically someone 

walks into the office and they say, “My boss asked me out on a date. 

I’ve been sexually harassed.” And so we go ask a series of questions 

like, “How many times did your boss ask you? Did he ever touch you? 

Was it quid pro quo (in other words were you asked to do something 

for something)? No.” And then we say, “Guess what? Your boss 

didn’t engage in illegal sexual harassment.”  

“Oh my God! HR failed me!” And you’re like, “No, HR did it’s job. You 

just don’t realize what our job is, and many people just don’t 

understand what the state of the employment law is in this country or 

in their state or in their local market, ‘cause there are local – as you 

know – ordinances sometimes that have employment law 

implications. 

 So that’s what we spend our time doing is educating people on what 

the law is, but equally what it is not intended to protect and cover. 

David Weisenfeld: Sometimes it’s not always what you want to hear. [0:03:52.8] 

Johnny Taylor: Well oftentimes it’s not. And I remember in my practicing days, hell I 

have family members like everybody else that call you up and they’re 

like, “This happened to me at work and that can’t happen.” And I say, 

“Well actually it can. The employer can do that, and you’re an 

employee at will.” And it’s amazing how many people actually don’t 

understand the employer-employee relationship. 

David Weisenfeld: Now you paraphrased Justice Potter Stewart yesterday when you 

said talking about culture – “You know it when you see it.” And of 

course he said that with obscenity. But with culture I hear that term 

thrown around a lot. But what exactly does it mean? What makes for 

a good culture? [0:04:35.6] 

Johnny Taylor: So I’m glad you sort of qualified it by saying “a good culture” because 

every organization has a culture. And I’m learning over time and 

beginning to appreciate a more nuanced definition of even what’s 

good and bad. I would submit to you that there are a few bad cultures 

and those are where illegalities are occurring, where people in 

employment context are being asked to do things for things and it’s 

tied to their employment. That’s clearly bad, right? That’s oftentimes 

illegal. 
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 But what we’re beginning to appreciate is that there are different 

types of cultures. There are places that are very demanding where 

you won’t have work-life balance. That doesn’t mean that the 

organization is wrong. It means it may be wrong for you. That might 

not be the culture for you to work in. And those are choices that one 

has to make. 

 So there is a little bit of... people are overplaying the word ‘culture’ as 

if you’re somehow supposed to create this perfect environment for 

everyone at all times. And what we as an HR profession are going to 

do is spend more time helping organizations just clearly define what 

their culture is, so that in the recruitment process they’re crystal clear 

with prospects, with candidates, about what it means to work here. 

And then the candidate can make a decision about whether or not 

this culture works for me. 

 It’s like an article I just saw the other day about the perfect spouse. 

Well he or she doesn’t exist. There may be a perfect spouse for me, 

but that person may not be perfect for you. And so is the case for 

employers. There is no perfect culture. The real clear point here is to 

know who you are and then be very, very clear with that as you’re 

recruiting people to join your organization. 

David Weisenfeld: Again we’re speaking with SHRM President and CEO Johnny Taylor. 

And this being your first conference as the president of the 

organization I’m sure you’ve been hearing from a lot of members. 

What’s the biggest concern that you’ve heard? [0:06:34.8] 

Johnny Taylor: So believe it or not the biggest... I hate superlatives because you get 

this list from people... But the number one concern I would say right 

now is compliance, believe it or not. And I alluded to it a little earlier in 

this conversation. So what the expectation is for the HR professional 

from employees and management, you’re often just in a no-win...you 

can’t win. There’s often the question, “Who does HR represent? The 

company or the employee?” And the answer is both, at once. Not 

either/or but and. And that is the thing that keeps a lot of HR people 

up at night, and I hear it constantly right here at this conference with, 

“Where do I draw the line between protecting the interests of the 

company and advocating for employees?”  

And there is no simple answer to it. But that’s the number one issue 

that has been made very clear to me at the conference from our 

attendees, is that dilemma that they face every day. 

David Weisenfeld: Now one thing I’ve found interesting is that you’ve started a 

workplace column with USA Today answering questions from people 

that are coming up in their own jobs on a day-to-day basis, and I’m 

sure you’ve heard some challenging ones. What’s been the most 

challenging question that you’ve had in this role? [0:07:58.1] 

Johnny Taylor: Wow! First of all it’s been amazing how well received it’s been. My 

column has been extremely well received, and it’s surprised me. But I 

think the most challenging one came from a young woman who was 

in HR, and whether she was in HR or not the answer would have 

applied, but she essentially was in an acting role. She had been a 

manager, let’s say of HR, and with the departure of her boss, the 
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director, she was asked to take on the responsibilities and to do them 

essentially for free. There was no increased pay. There was no 

nothing, essentially a test period. And she had all sorts of questions 

like, a) “Should I have gotten more money for doing it and after some 

sort of time shouldn’t I have been promoted permanently?” etc., and 

even suggested that perhaps the failure for her... her not being 

promoted after a year was an indication that perhaps her employer 

was racist. She was a member of a minority group.  

And so there was a lot caught up in this one question. It was the most 

difficult one for me to answer because the reality is, where I ended up 

with her is, that there could be a number of reasons why you’ve not 

been promoted, but if you’ve not been after giving it your best after a 

year, it’s time for you to look for another job. I mean, I would love to 

tell you, give you some other answer, but I didn’t have enough facts 

to know if in fact she’d been discriminated against. So people tell you 

what they tell you. But based upon what she told me I said, “The 

answer is this is probably not the right place for you.”  

And I use a lot of dating analogies ‘cause it helps people just realize, 

if you’ve been dating someone for a very long time and they don’t ask 

the question, maybe there’s nothing wrong with you, it’s just this ain’t 

the right relationship for you, right?” And that’s it. 

 But it was a really tough question because again, take it outside of 

the context of HR, no matter what your job is we oftentimes find 

ourselves having to ask ourselves, “Is it time for me to move on?” 

That’s the question. 

David Weisenfeld: Now a theme that I think I’ve heard from you from the times that I’ve 

heard you speak is that SHRM can’t be Switzerland anymore. It can’t 

always be neutral. It’s got to take some positions. And I know one of 

the areas that you’ve talked about involved second chance and hiring 

and ban the box. Certainly that’s been a huge issue. Talk a little bit 

about why that’s so important. [0:10:16.3] 

Johnny Taylor: Well the reality is we have six million unfilled jobs, and we essentially 

have more American jobs than we have Americans to fill them. And 

given everything that’s going on with immigration etc. we have to find 

the human capital from somewhere. So SHRM is a very strong 

advocate of looking into non-traditional pools. That’s not just limited to 

those who are formally incarcerated but we look at veterans, we look 

at older workers. We look at essentially tapping into pools of people.  

And what we know now is our research says that a third of American 

adults have criminal histories. So if that’s true – and we believe it to 

be true, our statisticians all say so – that’s a huge potential pool of 

applicants who are being excluded from the workplace. So it’s 

interesting. Employers are saying, “We need people,” and we’re 

saying, “Well we know where there’s a big pool of those people that 

you are automatically excluding because they have a criminal 

history.” And so we believe in second chances. 

 Now where it gets kind of interesting is trying to figure out how do you 

balance the interest of the employers wanting to solve their 

employment needs and the employees in those workplaces wanting a 
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safe place to work. And we do have to balance that because it’s not 

at any cost. It’s like, “Okay, we need to figure out how to create a safe 

workplace and give people good second chances.” And that’s where 

we are right now. But we’ve taken a strong position in support of – as 

you heard from Governor Bush, Jeb Bush, in his opening comments 

on Sunday – second chances. Now he starts on a moral imperative. 

“Johnny Taylor may think that but it doesn’t matter.” The HR 

profession has to ensure that we dip into as many different ponds as 

possible to fish because our employers need fish. 

David Weisenfeld: And in our final couple of minutes, any other legislative priority that 

you’d like to mention that the organization is especially interested in? 

[0:12:18.7] 

Johnny Taylor: Probably the number one issue comes out of #MeToo. Everyone’s 

talking about this, there’s a lot of buzz around it. But we’ve got to ask 

ourselves, “Does the current and existing law appropriately respond 

to the new workplace?” We haven’t touched our Civil Rights Act in a 

very long time, and so it might be time that we begin thinking about 

what the definitions of sexual harassment are in this environment. It’s 

just a different world of work, and that’s something that we are going 

to get in the middle of. 

 I was in California recently giving testimony to the California state 

legislators and big questions about all sorts of things like... we used to 

refer to, as you no doubt remember, back in the ‘90s to the 

‘reasonable woman standard’ when we talked about sexual 

harassment. Well that presumed that women were always the victims 

and the perpetrators were men. And what we now know is with the 

increased percentage of women coming into the workplace and going 

into powerful positions, maybe it’s not the ‘reasonable woman 

standard,’ it’s the ‘reasonable person standard’. And so there are all 

sorts of implications to this now. 

 So we’re going to really get deeply into is there some legislative 

direction and modification that we need to do to reflect the 21st 

century workplace, and #MeToo isn’t just a woman’s issue. It’s 

everyone’s issue. 

David Weisenfeld: As you said, it’s really who’s in power. 

Johnny Taylor: That’s right. We know that it’s an issue of power. There’s obviously a 

whole bunch of other issues but power, we think, is the main driver 

there. And at California I also talked about something that has the risk 

of bothering people because it sounds like you’re blaming the victim, 

and I almost hesitate to go here but I can’t help myself ‘cause I’m the 

provocateur, is the issue that we’re now seeing more and more of, the 

weaponization of sexual harassment.  

And that’s a subject that people are uncomfortable to talk about, but 

the reality is there are significantly an increasing number of cases 

where sexual harassment didn’t occur and the person knew it didn’t 

occur but they accused someone of doing it, and the damage that it 

does to an individual to be accused of sexual harassment publicly 

when... you know, everyone knows the headline that says you were 

accused. No one reads the headline that says, well you were 
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vindicated. And that’s a real risk because again we are trying to keep 

with the number of employees that we need to keep this American 

economy going strong, we can’t afford to have people pulled out of 

the workforce because of a potential situation of weaponization of 

sexual harassment accusation. 

David Weisenfeld: And in our final 30 or 40 seconds Johnny, is there a last takeaway 

that you’d like to leave with HR professionals? [0:15:11.1] 

Johnny Taylor: I was meeting with a group of HR professionals here at the SHRM18 

conference and they said, “We’ve got to take back HR.” It was really 

interesting. They said, you know, “We’re seeing in our organizations 

that many of the major functions of HR are being divvied out to other 

parts of the business,” and I kind of alluded to this in my opening 

comments. Finance department is getting comp and benefits. 

Training and development is going to the operations group. Hiring is 

going somewhere else. At the end of the day we’re being left with a 

much, much smaller function called HR because for whatever reason, 

the presumption, prevailing thought and narrative is that other people 

can do HR better than HR.  

And so we must take it back and reclaim our profession. And so I 

hope that your listening audience will sign onto that. That’s what 

we’ve got to do is take back HR. 

David Weisenfeld: Well we’ll let that be the last word. Johnny Taylor, CEO and President 

of SHRM, has been our very special guest in this podcast. Johnny, 

thanks so much for your insights. 

Johnny Taylor: Thank you for having me. I appreciate it. 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com. Continue listening regularly 

for more employment law programs on XpertHR. 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 

For more information about XpertHR, our subscription offering, or our 

50-state Employee Handbook, call us toll free at 1-855-973-7847.  
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