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Supreme Court Aids Employers in Arbitration Cases 

 

This is XpertHR.com—Your “go-to” HR compliance resource for federal, state and municipal law. 

 

David Weisenfeld: I’m David Weisenfeld for XpertHR.com, published by Reed Business 

Information and proudly partnered with LexisNexis. 

 The Supreme Court ruled recently that companies may force their 

employees to arbitrate their workplace disputes individually rather 

than as part of a class action. It’s a ruling that could affect an 

estimated 25 million employment contracts, and has a host of other 

implications. That’s why this podcast features an in-depth look at the 

closely watched case of Epic Systems vs Lewis and what it means 

for employers. 

 Here to help HR professionals break down the Court’s decision is 

Seyfarth Shaw employment attorney Gerald Maatman, a partner in 

the firm’s Chicago and New York City offices, where he co-chairs the 

firm’s class action defense group. Jerry has appeared as an expert 

legal commentator for a number of media outlets, including NPR, 

MSNBC and USA Talk Radio. He also writes frequently on these 

issues, and we’re pleased to have him with us. Jerry, welcome. 

[0:01:22.4] 

Gerald Maatman: Thank you so much David. Great to be here. 

David Weisenfeld: Well Jerry, I’ll start with this. Employees had claimed that the National 

Labor Relations Act makes mandatory individual arbitration 

agreements, like the one in this case, illegal because such contracts 

deny workers the right to engage in concerted activities. But the 

Supreme Court majority didn’t see it that way. How come? [0:01:44.2] 

Gerald Maatman: Well obviously this was a very close and hotly contested issue. The 

ultimate ruling of the Court was a 5-4 splintered ruling with the 

majority or ‘winning side’, so to speak, focusing on what lawyers 

would call the statutory construction issues of the statutes, and that 

the policy issues of whether or not this was a good or beneficial rule 

of law. And in essence, by construing the statute, the majority said 

that arbitration agreements with employees should be enforced as 

written, and there’s nothing untoward about vindicating those rights in 

an individual arbitration and precluding employees from participating 

in class actions. So the rights, so to speak, that the minority talked 
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about and that workers talked about in arguing their case, the 

importance of the availability of a class action procedure, was such 

that it would not trump the statutory enforcement of a workplace 

arbitration agreement. 

 As I had mentioned it was a 5-4 vote, and it was split along 

ideological lines, and the statute at issue was a 1925 federal law 

called the Federal Arbitration Act. 

David Weisenfeld: As you mentioned it was a 5-4 ruling, and it was authored by the 

Court’s newest justice, Neil Gorsuch. What stood out the most to you 

from what he had to say? [0:03:14.6] 

Gerald Maatman: He issued a very thorough decision, and he took pains within the 

decision to do two things. The first is upfront in his majority option he 

said, “This question is not about public policy and about what is right, 

wrong, good or bad when it comes to the workplace,” that this case 

was about statutory construction, the job of the Supreme Court and 

that policy matters should be left to Congress.  

And then he took pains to address arguments made by the dissent in 

a way that’s very unusual in a typical Supreme Court decision where 

the dissent in essence said this was a terrible policy decision that is 

adverse to workers, and so the majority opinion was longer than most 

majority opinions and took special pains to address those sorts of 

decisions. So it’s somewhat of a very remarkable and thorough 

decision by our newest Justice. 

David Weisenfeld: Now you mentioned the dissent and Justice Ruth Bader Ginsburg 

wrote an absolutely withering dissent in this case, suggesting that the 

majority had essentially resurrected the yellow dog contracts of 

yesteryear that employees had to sign as a condition of beginning 

work in the past. What were your thoughts on what Justice Ginsburg 

had to say? [0:04:42.4] 

Gerald Maatman: Well there are dissents and then there are consents, and this was an 

incredible dissent in terms of the volume and in terms of the biting 

and caustic comments asserted within it. One way, I think, to view the 

dissent was a plea to Congress that this is wrong, that this is one-

sided and that this tips the balance too far in favor of employers in the 

modern workplace. And so in a certain respect the dissent was an 

invitation to a future Congress to legislate in this area and if need be 

overturn the decision by the majority.  

And so in essence she talked about a New Deal law meant to 

address the imbalance in the workplace in essence being gutted in 

fact, or practically, by what the majority determined. That’s where the 

reference to the yellow dog contract took place. And so it was a very 

harsh, biting, vociferous dissent, certainly one that caught the 

attention of both the media worker advocates and probably intended 

by the dissenters by members of Congress also. 

David Weisenfeld: Well I’ll definitely get to that part about members of Congress in a 

little bit but before I do, Jerry, I was in Washington D.C. for the oral 

arguments in this case and a key argument that the employees made 

was that it makes it next to impossible for most individuals to bring a 

case if they can’t proceed as a class because it’s tougher to get a 
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lawyer as a practical matter. So as someone who defends these 

cases, and has a lot of experience in the class action arena, do you 

think this ruling is going to have a chilling effect on many employment 

disputes with these types of contracts? [0:06:34.0] 

Gerald Maatman: The jury’s out on that. It remains to be seen since the decision cases 

in the lower courts that had been stayed based on waiting to see how 

the Supreme Court would rule are now beginning to start up again, 

and cases are being either sent to arbitration or judges have said, 

“No, this particular lawsuit is distinguishable.”  

And so the plaintiffs’ bar, membership and those that I litigate against 

and those who publish materials on the world wide web, basically are 

talking about various workarounds, things that can be done to 

effectuate the rights of workers to bring cases and put pressure on 

employers even if a class action device can’t be utilized. And what 

I’ve learned in my 38 years of defending workplace and complex 

litigation is that the plaintiffs’ bar is nothing if not resourceful and 

inventive. And so I think it remains to be seen what sort of strategies 

take place and are successful. 

 But one of the things that plaintiffs’ lawyers do is beware of what you 

wish for employers, and that if you have arbitrations – and many, 

many people have claims – some plaintiffs’ bars have said, “We’re 

going to file early and often, multiple claims for arbitration, for an 

arbitration agreement to be fair, reasonable and enforceable the 

employer has to pay the cost.” So they’re talking about a strategy of 

what they call ‘death by a thousand cuts’ where hundreds, if not 

thousands, of individual arbitration claims are brought, imposing 

significant expenses and inefficiencies upon employers where they 

rue the day that they ever had one of these sorts of agreements and 

prefer then to have a class action. 

 Another strategy I’ve heard of is what’s called ‘offensive collateral 

estoppel.’ That’s a fancy word for litigate something once and not 

repetitively, and so if an employee wins the first arbitration on a key 

issue that would impact hundreds if not thousands of other workers, 

plaintiffs’ lawyers would use that finding to then force the resolution of 

hundreds or thousands of other arbitrations in a favorable way for the 

plaintiffs’ side. 

 So litigation in the workplace involving multiple employees certainly is 

not going away. I think it’s going to exist in another sort of form and 

the plaintiffs’ bar is already thinking of ways in which to up the ante 

and to deal with this particular Supreme Court decision. 

David Weisenfeld: So that’s very interesting because this has been billed really as a pro-

employer ruling and certainly comes across that way, but it sounds 

like from what you’re saying that it’s a case of, “Be careful what you 

wish for employers ‘cause you just might get it.” [0:09:29.0] 

Gerald Maatman: Absolutely, and it is pro-employer reading of the statutes at issue. 

The more interesting issue is how will this play out, right now playing 

out in the short-term, and then in the long-term, both in the courts and 

in the practicalities of the way in which the intake system works at a 
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plaintiffs’ law office in terms of what to do with a claim when a worker 

walks through the door and asks for legal representation.  

Superimposed on top of that would be the politics of whether or not a 

piece of legislation in Congress could be passed and whether or not a 

President would veto it or sign it. So it’s kind of a Rubik’s Cube 

fluttering in the air in terms of workplace litigation in the future for us. 

David Weisenfeld: Again we’re speaking with Jerry Maatman, a partner in Seyfarth 

Shaw’s Chicago and New York City offices. And Jerry, in this case 

the binding arbitration clauses that we’re talking about involved wage 

and hour claims. But what about sexual harassment or other hot 

button employment disputes? Would those be governed by this 

decision as well? [0:10:38.5] 

Gerald Maatman: More likely than not they would. There is a mosaic of arbitration 

decisions decided by the Supreme Court in the last five years when 

all put bookend together would suggest that all sorts of claims, 

commercial disputes, consumer fraud disputes, employment 

discrimination/sexual harassment disputes, benefits disputes over 

ERISA are all the sorts of things that can be arbitrated and arbitrated 

at an individual bilateral, rather than class action, basis. If the 

arbitration agreement is appropriately calibrated and crafted then this 

would be a defense that a company, an employer, could use across 

the board in many situations. 

 But if you superimpose what’s going on with the #MeToo movement, 

and as a result the various bills being introduced in the federal 

Congress and in state legislative bodies about not allowing non-

disclosure agreements or not allowing private arbitration of sexual 

harassment complaints, there’s going to be a bit of a wave from both 

sides of the ocean. They’re going to crash somewhere in the middle 

where the issue of whether or not this is good public policy, and this is 

the way in which we want disputes to be prosecuted and resolved. I 

think that is where the rubber is going to meet the road in terms of 

whether or not Congress or state legislative bodies begin to chip 

away at the sort of ruling that was effectuated by Epic Systems. 

David Weisenfeld: As you noted, state legislatures have indeed been paying increased 

attention to this area, especially in the sexual harassment realm. So 

as someone who represents employers, would you recommend that a 

client have a provision like this involving sexual harassment claims, or 

would the safest course be to steer clear of that? [0:12:47.7] 

Gerald Maatman: I think it depends on the company, its industry, its culture, its mission, 

and what it’s trying to accomplish. Certainly the use of a workplace 

arbitration agreement probably today is one of the best tools, from a 

risk management perspective, to control class action litigation, and 

some companies are in the radar and on the bullseye of the plaintiffs’ 

bar for being sued in class actions. Others, due to their size or where 

they operate, are not. And so it’s not really a one-size-fits-all issue. 

There are pros and there are cons. 

 Some of the pros are arbitration is quicker, cheaper, private. It’s 

generally final and non-appeable. And arbitration results are 
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somewhat more predictable, whereas jury verdicts are somewhat less 

predictable. 

 But some of the cons are it is expensive insofar as claims can be 

brought in arbitration and will stick and will not be thrown out, 

whereas probably would have never been brought in the court system 

or could have been easily defended or disposed of in the court 

system. And so what many employers experience are more single 

plaintiff arbitrations being brought, and so the issue is to avoid a class 

action once a year, once every 10 years, is it worth it with the 

negative sort of attributes of a workplace arbitration program in terms 

of single disputes that they may get. 

 And so I think employers have to make a carefully calibrated decision 

as to whether or not a workplace arbitration agreement is in their 

interests. Many have said that there are about 25 million workplace 

arbitration contracts floating about in corporate America right now. I 

would expect by the end of the year that number may double, but I 

think that it’s certainly never going to be 100%. There are going to be 

some employers that make a decision that, although available, it’s not 

a defense that they want to avail themselves of. 

David Weisenfeld: How about contract provisions binding employees to secrecy Jerry? 

Would those be affected as well by the Supreme Court’s ruling? 

[0:15:06.8] 

Gerald Maatman: Maybe a plaintiffs’ lawyer would attack it and try to support their 

attack based on some of the language in the decision, but it’s apples 

and oranges in terms of a class action waiver as opposed to a 

confidentiality or secrecy agreement. There is language, of course, in 

the majority opinion that Section 7 of the National Labor Relations Act 

not only does not allow a right to participate in class actions or 

collective actions, it doesn’t apply inside the courthouse. And so the 

jury’s out, so to speak, as to whether or not those sorts of secrecy 

agreements are somehow legislatively prohibited by these laws.  

Certainly in the #MeToo movement and the movement in state 

legislatures to outlaw confidentiality with sexual harassment cases is 

beginning to gain momentum and speed, so I think that would be an 

issue that’s to be decided down the road. And so employers likewise 

would have to make a decision from a policy standpoint – is it good or 

is it bad for business and what sort of company do we want to have, 

or workplace do we want to have, where these things are private or 

where they’re out in the open? And there are pros and cons on both 

sides so I think you’ll see different solutions used by different 

companies. 

David Weisenfeld: Now most people think Jerry that when the Supreme Court speaks 

that’s really the end of any issue, and oftentimes certainly that can be 

true. But a decade or so ago there was an equally controversial ruling 

in the Lilly Ledbetter decision and that actually led to such a backlash 

that it created congressional action in the Lilly Ledbetter Act. 

So with that said, depending on what happens in November, could we 

also see similar legislative action to counter the Epic Systems ruling? 

[0:17:01.6] 
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Gerald Maatman: Absolutely. If anything, I’m surprised a bill hasn’t been introduced in 

Congress yet. I’m told that people are working behind the scenes 

right now in crafting legislation to effectuate a legislative solution and 

overruling of the Epic decision. Easy to write, harder to pass, and 

there’ll be plenty of politics involved. So I think the issue of whether, 

from “Is this good policy or bad policy? Is it something that Democrats 

or Republicans will oppose or support? And can it be signed in the 

White House?” certainly remains to be seen. But I would expect in the 

next presidential election that the issue of whether or not Epic 

Systems is a good idea or a bad idea from a policy standpoint will be 

part of those debates. 

David Weisenfeld: Well in our final minute are there any other possible implications from 

the ruling that you’d like to share with our audience? [0:17:56.4] 

Gerald Maatman: I think that one of the implications for employers is stuff happens in 

the workplace and inevitably there are grievances. And so I don’t 

think employers wake up every morning thinking about, “How can I 

discriminate or steal wages from my employees?”, whether they’re 

thinking about, “How can I be the best employer I can possibly be and 

be an employer of choice and maximize my human capital?” So the 

issue of, “How can I have a fair workplace? How can I have a 

workplace where employees feel valued and respected, where my 

HR systems are early warning detection systems for problems, things 

that I can resolve, things that I can do to make the workplace better?” 

I think this underscores that those fundamental blocking and tackling 

sort of things that employers need to do, and their HR departments 

need to do, are ever more important in this age in terms of “I’d rather 

deal with the situation now rather than deal with it in arbitration or in 

the courthouse.”  

And so I think it underscores the importance of what I would call 

‘workplace due process,’ a system whereby, “I might not be required 

to be fair by the law, and all I’m required to do is not discriminate, but 

beauty is in the eye of the beholder and if I have employees that think 

they’re being treated fairly and given a fair shake, I’m probably going 

to retain those employees. I’m probably going to have a competitive 

advantage over other members of my industry, and I’m going to save 

money by avoiding litigation, be it in an arbitration or in a class action 

in litigation.” 

David Weisenfeld: We’ll let that be the last word. Jerry Maatman chairs the class action 

defense group at Seyfarth Shaw in its Chicago and New York City 

offices. Jerry, thanks so much for your insights. 

Gerry Maatman: Thank you. 

David Weisenfeld: I’m David Weisenfeld. We hope you’ve enjoyed this podcast. 

Continue listening regularly for more podcasts on key employment-

related issues, including How Opioids and Marijuana are Changing 

the Drug Testing Landscape. 

The opinions expressed in this program do not represent legal advice, 

nor should they necessarily be taken as the views of XpertHR or its 

employees. XpertHR.com is published by Reed Business Information, 

and is proudly partnered with LexisNexis. 
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