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Overview of the FFCRA

• Signed into law on March 18, 2020 and effective April 1, 2020.

• The law expires on December 31, 2020.

• The law does not apply retroactively.

• Provides for paid sick leave. 

• Expands the Family and Medical Leave Act. 

• Both provisions apply to employers with fewer than 500 employees.
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Employer 
Definition/Threshold

According to the Department of Labor’s Guidance:

• Full-time and part-time employees working in any US state, the District of 

Columbia or any US territory or possession;

• Employees on any type of leave (e.g., FMLA, sick leave, vacation leave);

• Temporary employees jointly employed by the employer and a secondary 

employer; and

• Day laborers supplied by a temporary agency.

***Properly classified independent contractors are not considered employees 

and are not counted towards the employer coverage threshold.
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Employer
Exemption

• Businesses with fewer than 50 employees may qualify for an exemption from 

the requirement to provide leave due to school closings or child care 

unavailability if the leave requirements would jeopardize the viability of the 

business as a going concern. 
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Telework

DOL defines it as:

• Work for which normal wages must be paid and is not compensated under the 

paid leave provisions of the FFCRA. Telework may occur in an employee's 

home or at a location other than the employee's normal workplace.
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Emergency Paid Sick Leave Act

• Applies to employers with fewer than 500 employees.

• Available for immediate use once effective, regardless of how long employees 

been employed.

• Is in addition to other paid sick leave that may be available (e.g. state or local 

law or employer provided).

• Does not carryover from one year to the next. 

• Employees are not entitled to reimbursement for unused leave upon 

termination, resignation, retirement, or other separation from employment. 

• Cannot require employee to find a “replacement employee” to cover the hours 

during which the employee is using paid sick time.
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Emergency Paid Sick Leave Act

An employee is entitled to paid sick leave if they are unable to work (or telework) 

because:

• The employee is subject to a federal, state or local quarantine or isolation 

order related to COVID–19;

• The employee has been advised by a health care provider to self-quarantine 

due to concerns related to COVID–19;

• The employee is experiencing symptoms of COVID–19 and seeking a medical 

diagnosis;

• The employee is caring for an individual who is subject to an order;

• The employee is caring for a child whose school or child care provider has 

been closed or is unavailable, due to COVID–19 precautions; or

• The employee is experiencing any other substantially similar condition 

specified by the federal government.

Qualifying Reasons
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Emergency Paid Sick Leave Act

An employee is entitled to two weeks (up to 80 hours) at the employee’s regular 

rate of pay where the employee is unable to work because:

• The employee is subject to a federal, state or local quarantine or isolation 

order related to COVID–19;

• The employee has been advised by a health care provider to self-quarantine 

due to concerns related to COVID–19; and

• The employee is experiencing symptoms of COVID–19 and seeking a medical 

diagnosis

Duration and Pay
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Emergency Paid Sick Leave Act

Two weeks (up to 80 hours) at two-thirds the employee’s regular rate of 

pay because:

• The employee is caring for an individual who is subject to an order;

• The employee is caring for a child whose school or child care provider has 

been closed or is unavailable, due to COVID–19 precautions; or

• The employee is experiencing any other substantially similar condition 

specified by the federal government.

Duration and Pay
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Emergency Paid Sick Leave Act

• The rate of pay is capped for the different rates.

• For employees eligible for their regular rate or the applicable minimum wage, 

they are entitled up to $511 per day for an aggregate of $5,110.

• For employees eligible for 2/3 of regular rate or the applicable minimum wage, 

they are entitled to a reduced rate of $200 per day for an aggregate of $2,000. 

• Additional pay may be available for the fifth reason.
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Emergency Paid Sick Leave Act

• Documentation as specified in applicable IRS forms, instructions, and 

information. 

Employee Documentation for Leave
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Emergency Family and Medical Leave 
Expansion Act

• Applies to employers with fewer than 500 employees.

• An employee must be employed for at least 30 calendar days by the employer 

(i.e., been on payroll for the 30 calendar days immediately prior to the day 

leave would begin).
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Emergency Family and Medical Leave 
Expansion Act

• Provides twelve weeks of job-protected leave to employees for one reason:

• Unable to work (or telework) due to a need to care for a child under 18 years 

of age if the child's school or place of care has been closed, or their child care 

provider is unavailable due to COVID-19. 
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Emergency Family and Medical Leave 
Expansion Act

• The first 10 days of leave is unpaid. 

• However, an employee may elect to substitute any accrued vacation leave, 

personal leave, or medical or sick leave for unpaid leave.  This includes the 

Emergency Paid Sick Leave.
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Emergency Family and Medical Leave 
Expansion Act
Pay

• After the 10 days, an employer must provide paid leave for each day of leave 

at an amount that is not less than two-thirds of an employee's regular rate of 

pay that an employee takes. 

• Paid leave is capped at $200 per day and $10,000 total.



+

Emergency Family and Medical Leave 
Expansion Act
Notice

• The DOL guidance states that where leave is foreseeable, an employee 

should provide notice of leave to the employer as is practicable. After the first 

workday of expanded family and medical leave, an employer may require 

employees to follow reasonable notice procedures in order to continue 

receiving expanded family and medical leave.
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Emergency Family and Medical Leave 
Expansion Act
Employee Documentation

Examples:

• A notice posted on a government, school or day care website;

• A notice published in a newspaper; or

• An email from an employee or official of the school, place of care or child care 

provider.
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Interplay between both laws

• When the Expanded FMLA and the Paid Sick Leave overlap, the leaves will 

run at the same time (not consecutively), for a maximum of 12 weeks. 

• If qualify for the Emergency Paid Sick Leave then may receive up to $12,000.



FMLA Emergency FMLA Expansion Act

Eligibility: 

 Has been employed by the employer for at least 12 

months;

 Has been employed for at least 1,250 hours during 

the 12 months immediately preceding the leave 

(subject to special hours of service requirements 

for airline flight crew employees); and

 Is employed at a worksite where 50 or more 

employees are employed by the employer within 

75 miles of that worksite.

Eligibility: Must be employed for at 

least 30 calendar days by the employer

Employer threshold:

 Is engaged in commerce or in any industry or 

activity affecting commerce; and

 Has employed 50 or more employees for each 

working day during at least 20 calendar workweeks 

in the current or preceding calendar year.

Employer threshold: Employers with 

fewer than 500 employees.



FMLA Emergency FMLA Expansion Act

Reasons for leave: 

• An employee's own serious health condition that leaves 

the employee unable to perform the essential functions of 

their job;

• To care for an employee's spouse, child or parent who is 

suffering from a serious health condition;

• To bond with a newborn biological child or a newly 

adopted or fostered child;

• Leave for the placement of a child with the employee for 

adoption or foster care;

• A military exigency exists where the employee's spouse, 

son, daughter or parent is on covered active duty or called 

to covered active duty status and the employee must take 

time off from work to make various practical arrangements; 

and

• When an employee is the spouse, child, parent or next of 

kin of a covered servicemember who has a serious illness 

or injury and the employee is needed to care for the 

covered servicemember

Reasons for Leave: 

Unable to work (or telework) due to a 

need to care for a child under 18 years of 

age if the child's school or place of care 

has been closed, or their child care 

provider is unavailable due to COVID-19.

Pay: unpaid leave Pay: First 10 days unpaid, remainder 

paid 2/3 of pay with a cap of $200 per 

day, $10,000 total 
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Emergency Family and Medical Leave 
Expansion Act

Employees must be restored to the same or similar position. However, the

restoration provisions do not apply if an employer employs fewer than 25 

employees and:

• The position held by the employee when the leave commenced does not exist 

due to economic conditions or other changes in operating conditions of the 

employer; and

• Reasonable efforts are made to restore the employee to a position equivalent, 

with equivalent employment benefits, pay, and other terms and conditions of 

employment up to one year following the employee's leave.
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Posting Requirements
• All covered employers must post a poster in a conspicuous place on their premises. 

• An employer may satisfy the posting requirement by emailing or direct mailing this notice 

to employees, or posting this notice on an employee information internal or external 

website.

Employers must:

• Provide to new hires and current employees

• Post regardless of whether their state requires greater protections

• Post in each building where employees report for work

Employers do not have to:

• Post in additional languages; or

• Share the poster with recently laid off employees or job applicants
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Prohibited Acts

It is unlawful for any employer to discharge, discipline, or in any other manner 

discriminate against any employee who:

• Takes leave in accordance with this Act; or

• Files a complaint or institutes a proceeding under or related to the law, or 

causes or testifies in a proceeding.
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Enforcement

• Violations of the expanded FMLA are subject to FMLA’s penalties and 

enforcement provisions. 

• Paid sick leave violations are subject to penalties under the FLSA and 

enforcement by the Wage and Hour Division of the DOL. 

• DOL will not bring enforcement actions against any public or private employer 

for violations of the Act occurring within 30 days of its enactment (i.e., March 

18, 2020 through April 17, 2020), provided that the employer has made 

reasonable, good faith efforts to comply with the Act. 
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Tax Credit

• Covered employers qualify for dollar-for-dollar reimbursement through tax 

credits for all qualifying wages paid under the FFCRA. 

• Qualifying wages are those paid to an employee who takes leave under the 

Act for a qualifying reason, up to the appropriate per diem and aggregate 

payment caps. 
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Action Items

• Post the required notice and otherwise distribute the notice or make it accessible to 

employees who work from home;

• Create policies and documents for implementing the FFCRA;

• Train HR and payroll employees on each provisions’ eligibility and compensation 

requirements;

• Ensure managers understand that they may not retaliate or discriminate against 

employees who take leave;

• Inform employees of the leave notice and documentation requirements;

• Evaluate the feasibility of allowing employees to telework;

• Evaluate whether to claim the small business exemption; and

• Monitor state and local action on leave laws related to COVID-19.



How XpertHR Can Help

How XpertHR can help

• Coronavirus (COVID-19): Workplace 

Resource Center

• Coronavirus (COVID-19): Wage and Hour

• Coronavirus (COVID-19): Temporary 

Disability Insurance and Unemployment 

Insurance

• Coronavirus (COVID-19): Remote Work

• Coronavirus (COVID-19): Jobs That Require 

On-Site Attendance

• Coronavirus (COVID-19): Employee Leave 

Laws

• Coronavirus (COVID-19): Federal, State and 

Local Resources for Employers

• Coronavirus (COVID-19): Benefits

• Coronavirus (COVID-19): FAQs

• Families First Coronavirus Response Act: 

COVID-19 Paid Sick Leave and Expanded 

Family and Medical Leave Requirements

Resources

https://www.xperthr.com/editors-choice/coronavirus-covid-19-workplace-resource-center/43072/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-wage-and-hour/44198/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-temporary-disability-insurance-and-unemployment-insurance/44199/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-remote-work/44203/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-jobs-that-require-on-site-attendance/44207/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-employee-leave-laws/44200/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-federal-state-and-local-resources-for-employers/44214/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-benefits/44215/
https://www.xperthr.com/editors-choice/coronavirus-covid-19-faqs/44187/
https://www.xperthr.com/editors-choice/families-first-coronavirus-response-act-covid-19-paid-sick-leave-and-expanded-family-and-medical-leave-requirements/44225/
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• Thursday, April 2: Coronavirus (COVID-19): Health and Safety 
Considerations for Employers

• Tuesday, April 7: Coronavirus (COVID-19): Remote Work Engagement 
Solutions for Employers

• Thursday, April 9: Coronavirus (COVID-19): Benefit Considerations for 
Employers

• Tuesday, April 14: Coronavirus (COVID-19): Payroll Considerations for 
Employers

• Thursday, April 16: Coronavirus (COVID-19): Leave Considerations for 
Employers on the State and Local Level

Coming Up

Coming up…
Next in this series
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