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Family and Medical Leave Act
FMLA Overview

• Up to 12 weeks of job protected, unpaid leave to care for an employee’s 

serious health condition or an immediate family members serious health 

condition.

• A “serious health condition” is an injury, impairment, or physical or mental condition that 
involves inpatient care, incapacity, or continuing treatment by a health care providers. 29 
§ 825.113

• Employees are eligible to take FMLA leave:

• Worked for their employer for at least 12 months;

• Have worked for at least 1,250 hours over the 12 months immediately prior to the leave; 
and,

• If there are at least 50 employees working within 75 miles of the employee's worksite. 
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Americans with Disabilities Act
ADA Overview

• Prohibits discrimination against individuals with disabilities and requires 

employers to provide reasonable accommodations to qualified applicants or 

employees. 

• An individual with disability is someone who (1) has a physical or mental impairment that 
substantially limits one or more major life activities; (2) has a record of such an 
impairment; or (3) is regarded as having such an impairment.

• An individual with a disability must be qualified to perform the essential functions of the 
job with or without an accommodation in order to be protected by the ADA.

• May or may not be a “serious health condition” under the FMLA.
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ADA and FMLA

• Remember, a condition can be a serious health condition AND a disability.

FMLA  Leave.

ADA Accommodation (which may include leave).

• An employee who does not qualify for FMLA or has exhausted available FMLA 

may be eligible for additional leave protections under the ADA
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Mental Health Conditions
Mental Health Statistics

• 1 in 5 adults in the United States are believed to suffer from mental illness. 

• 71% of adults in the United States report symptoms of stress, including 

headaches, anxiety, and fatigue.

• 63% of adults in the United States are part of the labor force.

• 45% of adults in the United States report that their mental health has been 

negatively impacted by COVID-19.

Sources: https://www.nami.org/mhstats

https://www.cdc.gov/workplacehealthpromotion/tools-resources/workplace-health/mental-health/index.html

https://www.kff.org/health-reform/issue-brief/the-implications-of-covid-19-for-mental-health-and-substance-use/

https://www.nami.org/mhstats
https://www.cdc.gov/workplacehealthpromotion/tools-resources/workplace-health/mental-health/index.html
https://www.kff.org/health-reform/issue-brief/the-implications-of-covid-19-for-mental-health-and-substance-use/
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Mental Health Conditions
Annual Prevalence of Mental Illness Among Adults In The U.S.

• Anxiety – 48 million people

• Depression – 17.7 million people

• Posttraumatic Stress Disorder – 9 million people

• Bipolar Disorder – 7 million people

• Borderline Personality Disorder – 3.5 million people

• Obsessive Compulsive Disorder – 3 million people

• Schizophrenia – 1.5 million people

Source: https://www.nami.org/mhstats

https://www.nami.org/mhstats


+

Mental Health Conditions
Avoiding The Stigma

Despite the significant number of people suffering from mental illness, treatment 

numbers remain low.

• 43.3% of U.S. adults with mental illness received treatment in 2018.

• 64.1% of U.S. adults with serious mental illness received treatment in 2018.

Unfortunately, stigmas associated with mental illness often prevent people from 

seeking help. 

Source https://www.nami.org/mhstats

https://www.nami.org/mhstats
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Mental Health & The Workplace
Protections Available to Employees

• Protections and accommodations are available to employees.

• Mental health conditions can qualify as “serious health conditions” under the 

FMLA and/or “disabilities” under the ADA.

• FMLA – Incapacity, inpatient care, treatment, chronic conditions.

• ADA – Physical/mental impairment; qualified employee or applicant; substantially limits 
major life activity.

• Evaluate and accommodate employees suffering from mental health 

conditions the same as you evaluate those suffering from physical conditions. 

Source https://www.nami.org/mhstats

https://www.nami.org/mhstats
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Mental Health & The Workplace
What to Watch For

• Decreased productivity

• Increased absenteeism

• Performance issues

• Increased stress

• Disruptive behaviors

• Fatigue

• Difficulties interacting with others

• Inability to remain “present”

• Mood changes

• Difficulties meeting deadlines or 

managing workloads

• Tardiness

Source: https://www.health.harvard.edu/newsletter_article/mental-health-problems-in-the-workplace

https://www.health.harvard.edu/newsletter_article/mental-health-problems-in-the-workplace
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Mental Health & The Workplace
How To Respond

• Counsel on performance issues, violations of workplace policies, or 
excessive absenteeism, just as you  would counsel any other employee 
who had committed a similar violation.

• If policy/practice calls for discipline – issue consistently. 

• Ask the employee – “can we help you to better achieve…”

• It is possible that during the conversation, the employee may disclose that 
he or she is dealing with a mental health condition. Be prepared to 
engage.
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Mental Health & The Workplace
How To Respond – COVID 19

• FMLA and ADA protections are always available – even during pandemics.

• During COVID-19, employers may not be able to conduct its standard 
process for approaching employees to discuss concerns.

• This is a great time to review your FMLA and ADA/Reasonable 
Accommodation policies and make changes (if necessary) to reflect your 
current organizational structure. 
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Mental Health & The Workplace
ADA Compliance

• If an employee suffers from a disability in the form of a mental health condition, 

the ADA offers two key protections:

• Prohibits discrimination  in the workplace

• Requires employers to provide reasonable accommodations to employees with 
disabilities

• While employers are typically familiar with providing accommodations for 

physical disabilities, they may be less familiar with accommodations for mental 

health conditions. 
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Mental Health & The Workplace
ADA Compliance - Example

• Employee Emma has been extremely fatigued at work, resulting in her missing deadlines and meetings. 

Further, she has been tardy several times. Her tardiness violated company policy, and her performance has 

her manager concerned. 

• Emma’s manager determines that he needs to have a discussion with her about her performance and 

attendance. He schedules time to speak with Emma.

• When the meeting starts, Emma’s manager explains why they are holding the meeting: performance and 

attendance. He counsels Emma on the attendance policy and her job expectations, and issued her a written 

warning in accordance with company policy.

• In response, Emma says “Manager, I’ve been having a really hard time lately. I’m having this issue, seasonal 

depression, and it has just been really tough.”

• What does Emma’s manager do?
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Mental Health & The Workplace
ADA Compliance - Example

• The Manager responds to Emma by asking if there is anything the company can do to help.

• Emma responds that with her seasonal depression, the lack of exposure to natural light makes 

her very fatigued and anxious. She suggests that exposure to natural light may make her more 

effective in performing her job functions. 

• Manager tells Emma that he is going to contact Human Resources, and they are going to see 

what they can do to help Emma.
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Mental Health & The Workplace
ADA Compliance - Example

• Human Resources schedules a meeting with Emma. 

• They provide her with a copy of the organization’s reasonable accommodation policy and 

explains that they are there to help. They also ask for documentation.

• Emma and HR have a conversation about possible ways to accommodate Emma’s disability.

• Emma asks if she could be moved to a cubicle that is closer to the window bank, thereby 

giving her more exposure to natural light. 

• HR tells Emma that they will look into it and get back to her.



+

Mental Health & The Workplace
ADA Compliance - Example

• HR evaluates the layout of Emma’s department. There is an open space by the window bank 

where a cubicle can be set – up. HR talks to Emma’s manager, and he confirms that this is 

doable. 

• While HR is evaluating, Emma returns the documentation confirming that she needs to be 

accommodated with natural light. With that accommodation, Emma will be able to perform the 

essential functions of her job.

• HR evaluates the documentation and contacts Emma to let her know she will be 

accommodated with a new cubicle accommodation. 

• HR periodically “checks in” with Emma to make sure her accommodation is helping, and 

Emma reports that she is doing well, she isn’t missing deadlines, and she hasn’t been tardy.
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Mental Health & The Workplace
ADA Compliance – Be Prepared

• Realistically, not all interactive processes will be as easy as the example. You need to be 

prepared for:

• An employee who does not disclose a condition. 

• An employee who has an emotional response.

• An employee who refuses to participate in the process.

• Difficulty determining the appropriate accommodation.

• Undue Hardships
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Mental Health & The Workplace
FMLA Compliance

• If an employee suffers from a serious health condition in the form of a mental 

health condition, he or she may be entitled to leave under the FMLA.

• This leave can be continuous or intermittent.

• Employers can “force” FMLA designation.

• Employee’s may not know about their need for leave in advance of needing it –

be mindful of that. An employee who suffers from a psychiatric crisis and 

needs time off immediately is entitled to the same protections as an employee 

who requests leave for a scheduled surgery.
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Mental Health & The Workplace
FMLA - Example

• Worker William sends his manager an email on a Sunday afternoon. The email 

says “manager, my depression is bad. I’m going away to treatment for 6 

weeks.”

• Worker William doesn’t provide any other information, and the employer can’t 

get in touch with him. 

• What should William’s supervisor do?
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Mental Health & The Workplace
FMLA Compliance

• William’s manager should forward the email to HR, as it indicates that William 

may be entitled to FMLA. 

• HR reaches out to Worker William and provides a medical certification, asking 

for more information from Worker William’s HCP to certify that he is taking 

leave for an FMLA qualifying condition. 

• HR has a feeling it may be difficult to get in touch with Worker William – so it 

sends an email copy and then mails a copy to his address on file.
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Mental Health & The Workplace
FMLA Compliance - Example

• The employer must designate William’s absences FMLA – he gave them enough information 

to indicate that his leave is possibly for an FMLA qualifying reason.

• 6 weeks later, the employer receives an email from William. The FMLA certification is 

attached. Both the certification and the email indicate that William is able to return to work, but 

he will need to continue going to treatment one day per week.

• William can use FMLA for his treatment days until he exhausts his FMLA leave. 

• If William didn’t return the certification, and the employer had reason to doubt his reason for 

needing the leave, the FMLA regulations allow the employer to seek certification after the fact.
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Mental Health & The Workplace
FMLA Compliance- Overview

• This example illustrated one of many reasons that an employee may need FMLA 

protection.

• Employees may request intermittent leave to attend counseling or outpatient 
treatment; 

• Employees may need leave due to a course of medication; 

• Employees may need leave (intermittent or continuous) to take physician mandated 
“stress” leave.

• No two requests will look the same, so it is important to review on a case-by-case basis. 

• Remember, there are no “magic words” to request FMLA.
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Mental Health & The Workplace
FMLA Compliance- Clarity

• What if the employer isn’t sure if the employee’s condition is a “serious health 

condition?

• When in doubt – get more information. 

• If an employee says “I need time off – I haven’t been myself” treat that as a 

possible FMLA situation. Give the employee the appropriate information about 

FMLA leave along with a certification form. 
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Mental Health & The Workplace
Tips and Tricks to Ensure ADA and FMLA Compliance

Addressing mental health conditions presents unique challenges for employers, 

due to the sensitive nature of such conditions. Employers should always keep 

the following in mind:

• Make employees aware of their rights and create a safe and welcoming 
workplace.

• Be prepared for emotional responses.
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Mental Health & The Workplace
Tips and Tricks to Ensure ADA and FMLA Compliance

• Avoid stigmas.

• Act on credible information.

• Train your team.

• Keep your policies up to date.



+

Mental Health & The Workplace
COVID-19

• COVID-19 is presenting new and unique challenges with respect to employee 

mental health and wellbeing.

• Employees with mental health conditions may be experiencing heightened 

symptoms. 

• It is more important now, than ever, to be aware of employee wellbeing.

• Employers need to ask – what can we do?



+

Mental Health & The Workplace
COVID-19 - EEOC

• If an employee has a preexisting mental illness or disorder that has been exacerbated 

by the COVID-19 pandemic, may he now be entitled to a reasonable accommodation 

(absent undue hardship)? (4/9/20)

• Although many people feel significant stress due to the COVID-19 pandemic, employees 
with certain preexisting mental health conditions, for example, anxiety disorder, 
obsessive-compulsive disorder, or post-traumatic stress disorder, may have more 
difficulty handling the disruption to daily life that has accompanied the COVID-19 
pandemic.

• As with any accommodation request, employers may: ask questions to determine whether 
the condition is a disability; discuss with the employee how the requested accommodation 
would assist him and enable him to keep working; explore alternative accommodations 
that may effectively meet his needs; and request medical documentation if needed.

Source: https://www.eeoc.gov/wysk/what-you-should-know-about-

covid-19-and-ada-rehabilitation-act-and-other-eeo-laws

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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Mental Health & The Workplace
COVID-19 – How to Help

• Communicate with your team. While you may not be working together, it is important to 

maintain workplace relationships. This not only helps with accountability, but it creates a 

sense of community.

• Be Transparent to the extent possible. Let your employers know what your remote work 

expectations are, and what steps you are taking to ensure a safe return to work. 
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Mental Health & The Workplace
COVID-19 – How to Help

• Offer Support and Resources to help people during this stressful time. If you have an 

Employee Assistance Program (EAP) or other wellbeing initiatives, this is a great time to 

remind your employees about it.

• Be Mindful of how this is impacting your employees. For employees that suffer from 

pre-existing mental health conditions, COVID-19 is likely causing heightened symptoms. 

For those who do not have diagnosed mental health conditions, they too are likely 

experiencing stress, anxiety, and fatigue. Many of your employees are juggling multiple 

roles – so it is important to keep that in mind and encourage your employees to be 

understanding with each other.
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Mental Health & The Workplace
COVID-19 – ADA and FMLA

• Employees may need to invoke FMLA or ADA protections due to a flare up of a 

mental health condition triggered by COVID-19. Employees need to be 

prepared to accommodate, even if your workplace is remote. For example:

• An employee with generalized anxiety disorder may need to adjust his hours 2 days a 
week off to attend therapy due to COVID-19 induced stress. 

• COVID-19 may have caused an employee to suffer a depression crisis requiring 
inpatient treatment. 

• Make sure that you have a plan in place for addressing requests for leave and 

accommodation during the COVID-19 pandemic.
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How XpertHR Can Help
Resources

• Coronavirus (COVID-19): Benefits -

Mental Health and EAPs

• Ensure Employee Assistance Programs 

(EAPs) and Benefit Providers Address 

Employee Mental Health Checklist

• Podcast: Reducing Anxiety Amid the 

COVID-19 Mental Health Crisis

• Task: Manage the FMLA Certification 

Process

• Task: Determine if an Employee Is 

Entitled to a Reasonable 

Accommodation Under the ADA

• ADA: Managing an Employee With a 

Disability - Supervisor Briefing

• Task: Manage an Employee With Mental 

Health Problems

• How to Manage an Employee With 

Mental Disabilities Under the ADA

• Editor's Choice: Mental Health

https://www.xperthr.com/editors-choice/coronavirus-covid-19-benefits/44215/#mental-health
https://www.xperthr.com/policies-and-documents/ensure-employee-assistance-programs-eaps-and-benefit-providers-address-employee-mental-health-checklist/45362/
https://www.xperthr.com/hr-podcasts-and-webinars/podcast-reducing-anxiety-amid-the-covid-19-mental-health-crisis/44320/
https://www.xperthr.com/tasks/manage-the-fmla-certification-process/10005/?keywords=fmla&searchrank=3
https://www.xperthr.com/tasks/determine-if-an-employee-is-entitled-to-a-reasonable-accommodation-under-the-ada/10004/?keywords=ada&searchrank=1
https://www.xperthr.com/supervisor-training/ada-managing-an-employee-with-a-disability-supervisor-briefing/8148/
https://www.xperthr.com/tasks/manage-an-employee-with-mental-health-problems/6366/?keywords=mental&searchrank=1
https://www.xperthr.com/how-to/how-to-manage-an-employee-with-mental-disabilities-under-the-ada/9841/
https://www.xperthr.com/editors-choice/mental-health/33508/?keywords=mental+health&searchrank=1
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