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Vaccines and the Workplace

4

• These general comments are based upon current guidance and circumstances.

• Decisions regarding these issues are very fact-specific.

• Always take state and local law into account. 

• This situation is very fluid and can change rapidly due to a variety of factors.

• On December 11, 2020, FDA approved first vaccine pursuant to Emergency Use 
Authorization.

• Employers must decide whether or not to mandate vaccines.



Legal Landscape: Occupational Safety & Health Administration
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• No specific standard on vaccinations (yet)

• General Duty clause requires employers to maintain a workplace free of 
recognized hazards

• Expect OSHA to review all applicable policies and practices, not simply whether 
vaccinations are required or encouraged



Legal Landscape

6

• Employer must keep workplace free of recognized hazards while respecting 
employees’ individual rights

• Historically, with some critical limitations, employers can enforce mandatory 
vaccine policies (concentrated in the healthcare industry – protecting vulnerable 
patients)

• Always consider state and local law

• Administering the vaccination is not a “medical examination,” but related inquiries 
may be – Why does that matter?



ADA – the Americans with Disabilities Act
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• Prohibits discrimination 

• Requires “reasonable accommodation”

• Limits an employer’s rights to inquire/conduct medical exams

- Must be job related, consistent with business necessity
- Medical condition must pose a significant risk of substantial harm
- Reliable, objective information must support employers’ concern

• Protects privacy of each employee’s medical information

• Similarly, Title VII may require accommodation of an employee’s sincerely-held 
religious beliefs or practices.



What are the Employer’s Responsibilities?
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• EEOC (Equal Employment Opportunity Commission): 

- An employee may be entitled to an exemption from a vaccine requirement 
due to an ADA-covered disability or other medical circumstance

- An employee may be exempted from a flu shot or COVID-19 vaccination 
requirement based on sincerely-held religious beliefs, practices, or 
observances

- In either case – engage in and document communication with employee to 
determine whether a reasonable accommodation is needed and feasible

- The process may be as important as the final decision
• Demonstrate consideration of possible reasonable accommodations



Legal Landscape – Vaccinations vs. Screening
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• Screening inquiries (medical exams) are limited; must be job-related and 
consistent with business necessity.

• Screening is permitted where COVID-19 poses a significant risk of substantial 
harm in the workplace.  

• Responses are confidential!

• Current practices (i.e., temperature checks, 

symptom screening, and COVID-19 tests) 

are allowed due to severity of the pandemic 

& significant risk of substantial harm that 

Virus would present in many workplaces.



EEOC Guidance Regarding COVID Vaccines
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• Issued on December 16, 2020.

• Employers can require workers to get COVID-19 vaccine.

• Consider the employee’s duties and work setting.
• EUA status does not negate this employer right.

• Can an employee be “excluded from the workplace” for not being vaccinated? 

• Direct Threat – would an unvaccinated worker pose significant risk of 
substantial harm, based on reasonable medical judgment, which cannot be 
eliminated by a workplace accommodation?  This is a high standard.

• Vaccination as safety Qualification Standard – objective basis for the 
standard, historically tied to jobs protecting public safety. Standard must be 
job-related and consistent with biz necessity.



Direct Threat
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• To evaluate a possible direct threat, the employer should individually assess these 
factors:

• The duration of the risk;
• The nature and severity of the potential harm;
• The likelihood that the potential harm will occur; and
• The imminence of the potential harm.



Possible Direct Threat Scenario
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• Disabled worker who cannot take vaccine could pose a significant risk of 
substantial harm to health and safety of others.

• If this risk cannot be eliminated or reduced by reasonable workplace
accommodation and…

• If employee can fully perform job duties remotely, the employee may be 
entitled to telework.

• Alternatively, consider other accommodations or medical leave.



EEOC: Regarding Proof of Vaccination
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• Seeking proof of vaccination is not a medical examination.

• Such a request, by itself, is unlikely to elicit disability info.

• This is not a disability-related inquiry.

• Inquiries should stop there, however.

• Any medical information received must be kept confidential.

• Employee should be instructed not to provide genetic information (such as family 
members’ medical history).



Vaccine Pre-Screening Questions
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• If employer mandates the vaccine and, directly or through a contractor, poses 
prescreening questions, those questions must be job-related and consistent with 
business necessity.

• Tied to objective belief that unvaccinated employee would pose a direct threat.
• Job-relatedness/business necessity requirements not necessary if:

• Vaccination is offered by employer on voluntary basis.
• Employee’s decision to answer pre-screening would also be voluntary.
• Cannot discriminate or retaliate if employee refuses to answer.

• Or employee receives required vaccination from third-party not contracted to 
employer (e.g., pharmacy or other healthcare provider).

• Medical Information still must be kept confidential.



Summary of EEOC’s Position
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• An employee may be entitled to exemption from mandatory vaccine requirement:

- due to an ADA-covered disability or other medical circumstances
- based on sincerely-held religious beliefs, practices, or observances

• In either case – the “interactive process” is critical

• Must consider reasonable accommodations 

• Document communications with employee

• Employer’s rights to make medical inquiries are limited

• Train managers

• “Process” may be as important as the final accommodation decision



Other Legal Considerations
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• State and local laws

- Unlikely to protect “anti-vaxxers” from workplace requirement
- May protect employees from adverse action for “lawful off-duty activities”

• Employee rights under Section 7 of the NLRA to engage in PCA

- “protected concerted activities”
• Collective bargaining agreements



Opinions Differ
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• Is the workplace ready?

- Surveys have shown 20-50% would refuse the vaccine
- Is the public becoming more receptive?

• Surgeon General recommended that employers not mandate the vaccine.

• Litigation may be needed to clarify some gray areas.



Adopt a Policy Regarding Vaccines
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• Consider required v. strongly encouraged

• Consider incentives, but consider HIPAA, EEOC rules

• Any requirement should be based on objective facts; tied to employee’s job 
duties/job descriptions; and consistently administered. 

- Clearly describe expectations and rationale
- Explain how to seek an exemption as an accommodation
- Follow the individualized accommodation process diligently
- Ensure no retaliation (or appearance of retaliation)
- Safeguard all medical information - separate from general personnel files



Should An Employer Require Vaccinations?
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• Good employee relations are vital for many reasons:

- Clients, customers and the public take notice
- Critical to maintaining focus, productivity and community relations
- Consider possible susceptibility to union organizing efforts

• Follow availability of the vaccine.

• Employer pays for mandatory vaccines.

• Evaluate the likely response of your employees.

• Think through logistics (i.e., on-site?)

• Do not underestimate the importance of effective communications with employees, 
customers, etc. 



Final Thoughts
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• Anticipate issues, questions and pushback from employees 

• Vaccines may reduce strain on the healthcare system

• Develop your rationale - decide on your plan

• Develop policies and communications aligned with your decision 

• Over 80% of employees get flu vaccines when “required”

(almost 2x as great as when vaccines are “strongly encouraged”) 

• REMEMBER: Just because an employee gets vaccinated, no automatic exemption 
from masking requirements



Helpful Resources
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• EEOC.gov

• CDC.gov

• OSHA.gov

• HHS.gov



Visit Fisher Phillips Vaccine Resource Center for Employers
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Fisher Phillips has a number of resources to aid employers with the upcoming 
COVID-19 vaccine that can also be used during flu season. We encourage you to 
check back often.

• COVID-19 Vaccine FAQs
• Sample policies and procedures
• Data Bank of templates and forms

• 50-state issues
• COVID-19 Vaccine and Flu insights
… and more

Visit fisherphillips.com for up-to-date information



fisherphillips.com

To subscribe to Fisher Phillips’ Alert system visit www.fisherphillips.com 
scroll to bottom, click on Subscribe

© 2020 Fisher & Phillips LLP

https://www.fisherphillips.com/newsroom-signup


Questions?



Thank you
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