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Clear Law Institute

Online compliance training for more than 1,500 employers:
. Preventing Workplace Harassment
. COVID-19 Workplace Safety

. Code of Conduct

. Numerous other compliance topics
Compliance & Policy Services:

« COVID-19 Prevention Plans & Policies
« Vaccination Policy

« Harassment Prevention Policy
 Employee Handbook

« Code of Conduct
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Michael Johnson
CEO, Clear Law Institute

* Provides compliance training and consulting to
organizations around the world, including the EEOC,
United Nations, and Google

 Former U.S. Department of Justice Attorney

» Graduate of Duke University and Harvard Law School

* mjohnson@clearlawinstitute.com

New OSHA Guidance: State Training and Prevention
Plan Requirements
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Shannon Magill Farruk
Senior Compliance Advisor, Clear Law
Institute

« Advised Fortune 500 companies on all aspects of
employment and discrimination laws for more than a
decade.

» Practiced employment law at Dickstein Shapiro, Littler
Mendelson, and the U.S. Department of Commerce.

« Graduate of Hamline University and University of
Minnesota Law School

» sfarruk@clearlawinstitute.com
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AGENDA

1 Updated OSHA Workplace Guidance
2 — Employee Training

3 — Workplace Prevention Plans and Policies


Presenter
Presentation Notes
Updated OSHA guidance issued on Jan 29


Recent Biden Administration Actions

Executive Order » Directed OSHA to update workplace guidance
» Consider whether ETS needed to protect workers

January 21 - Develop National Enforcement Program

New OS HA GUIdance * OSHA issued stronger Guidance to Protect Workers from COVID-19
» COVID-19 Prevention Program & Training

January 29

Inspector Genera| Report * OSHA did not do enough to protect workers from COVID-19

* Recommended OSHA determine whether emergency temporary standard
February 25 necessary to limit spread of COVID-19 as more employees return to work

] New OSHA Guidance: State Training and
Xpert[fi] Clear Law Institute Prevention Plan Requirements !


Presenter
Presentation Notes
January 21 Executive Order: Directed OSHA to updated Workplace Guidance and consider whether an Emergency Temporary Standard needed to protect workers from COVID-19.

January 29 Stronger Workplace Guidance: OSHA issued stronger workplace guidance to protect workers from COVID-19. Later, we will be discussing the training and prevention plan recommendations in that guidance.

Feb 25: DOL, Office of Inspector General issued Report 
Sens. Warren and Sanders, along with 4 other senators, asked the Department of Labor Office of Inspector General to investigate OSHA’s “handling of inspections and citations” during the COVID-19 pandemic, as well as DOL’s decision not to issue an emergency temporary standard on infectious diseases.

Under the Trump Administration, then Secretary of Labor Eugene Scalia argued that OSHA did not need to issue COVID-specific rules because the voluntary guidance it issued would be enforceable under the general duty clause of the Occupational Safety and Health Act, which requires all employers to maintain a safe and healthy workplace.

More complaints but fewer inspections. OSHA received 15% more complaints during the first nine months of the COVID-19 pandemic than it did during the same period in 2019 – but conducted 50% fewer inspections. (https://www.politico.com/f/?id=00000177-f438-d594-a77f-fd3bb63c0000)

OIG Recommends OSHA analyze and determine whether establishing an infectious disease specific ETS is necessary to help control the spread of COVID-19 as employees return to worksites.

https://www.jdsupra.com/legalnews/covid-19-u-s-department-of-labor-office-7107643/ 

https://www.ehstoday.com/standards/article/21153553/biden-moves-swiftly-to-put-unions-in-charge


Recent Biden Administration Actions

I * Focus on retaliation against workers with safety concerns
National Enforcement Focus on retaliatio g orkers y o
 Reduce -19 exposure though inspections, outreach, an
Program compliance assistance

March 12 » Target high-risk industries, e.g., healthcare, grocers, restaurants

Emergency Temporary

« OSHA did not issue ETS on March 15 or make determination

Standard « OSHA reportedly told business groups it decided to issue an
March 15 ? ETS, but needs more time to “get it right”

3 » Although OSHA missed 3/15 deadline, most workplace safety
What's Next? and legal experts believe an ETS is imminent

] New OSHA Guidance: State Training and
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OSHA has taken several actions foreshadowing the adoption of an emergency temporary standard. 

March 13: National Enforcement Program. The NEP is effective immediately and will remain in force no longer than a year from March 12, 2021.

Targeting industries deemed high risk for COVID-19, such as healthcare, grocers, restaurants, and animal processing plants. 
The NEP outlines procedures to identify and reduce or eliminate exposure to COVID-19 through inspections, outreach, and compliance assistance. (https://www.osha.gov/enforcement/directives/dir-2021-01cpl-03)

OSHA does not require State Plans to adopt the NEP, but “strongly encourages” them to do so.
Within 60 days, every State Plan must submit a notice of intent indicating whether it already has a substantial similar policy in place, intends to adopt new policies and procedures, or does not intend to adopt anything. OSHA will then determine whether the State Plan is sufficient.

NEP states as follows: “In the event that OSHA issues an [ETS], those provisions will take precedence over citations of the general duty clause.” 
This likely foretells what most of us have deemed to be the obvious: that OSHA will issue an ETS—maybe just not by March 15, 2021, as President Biden initially directed.

https://www.natlawreview.com/article/osha-s-covid-19-national-emphasis-program-and-enforcement-response-plan-10-qas

March 15: OSHA did not issue ETS or make a determination on whether ETS needed. 
OSHA reportedly informed multiple business groups that it had decided to issue a standard but needed more time.

On March 15, President’s Press Secretary was asked about the ETS said OSHA needs more time to get it right. 

She emphasized that the President’s “objective is actually to protect workers and members of the workforce.”

Appointed Jim Frederick as OSHA’s acting administrator. He previously worked as a senior consultant with National Safety Council workplace safety group. He previously served as assistant director and principal investigator for the United Steelworkers’ health, safety and environment department from 1994 to 2019.

https://www.natlawreview.com/article/osha-s-covid-19-national-emphasis-program-and-enforcement-response-plan-10-qas
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New OSHA Guidance: State Training and Prevention

Plan Requirements
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Preview of OSHA Standard
Employee Training
COVID-19 Prevention Plans
Face Coverings

Social Distancing

Hygiene
Isolation/Quarantine
Ventilation

Cleaning & Disinfecting
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Presentation Notes
Updated OSHA guidance issued on Jan 29


. A
State COVID-19 Standards

CALIFORNIA MICHIGAN
Emergency Temporary Emergency Temporary
Standard Standard
December 2020 October 2020
Proposed Permanent Standard
Pending
OREGON VIRGINIA
Emergency Temporary Permanent Standard
Standard January 2021
November 2020
Permanent Emergency Standard
Proposed Permanent Standard adopted 7/20
Pending

New OSHA Guidance: State Training and

XpertEil Clear Law Institute Prevention Plan Requirements "
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Presentation Notes
Many of the state standards required Plans and Training and did not give ERs much time to comply. If OSHA issues an ETS, employers nationwide may need to prepare Infectious Disease Preparedness and Response Plans and train employees accordingly, with little time to prepare. https://www.natlawreview.com/article/osha-taking-its-time-to-issue-covid-19-emergency-temporary-standard.

These 4 states have already implemented Emergency Temporary Standards, and all require COVID employee training and prevention plans


COVID-19 Workplace Liabilities

o

[e]

OSHA Enforcement Litigation Workers’
Compensation

_ New OSHA Guidance: State Training and
Xpert[fi] Clear Law Institute Prevention Plan Requirements 2
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Employee
Training

New OSHA Guidance: State Training and
Prevention Plan Requirements




OSHA Guidance: Employee Training

Basic COVID Facts Social Distancing

Stay 6 feet away from others

Not a substitute for face covering

Workers Rights

Face Coverlngs Right to safe and healthy workplace

Protects others and you Who to contact with safety concerns

Reduces spray of respiratory droplets

Retaliation prohibition
Wear face covering even if no symptoms

Employer’s Plan & Procedures

Communicate workplace policies frequently

Hygiene

Handwashing & Sanitizer

Cough and Sneeze Etiquette Use language employees understand

Employees, contractors, and others at worksite

New OSHA Guidance: State Training and
Xpert[§il Clear Law Institute
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Updated OSHA guidance recommends employers provide employee training on these workplace safety topics

Basic COVID Facts
Face Coverings
Hygiene
Social Distancing 
Worker Rights
Employer’s Plan and Procedures


COVID-19 Training Required

California lllinois

Michigan Minnesota

Oregon Rhode Island

Xpert[§il Clear Law Institute

Kentucky

New
Hampshire

Vermont

Massachusetts

New Mexico New York

Virginia Washington

New OSHA Guidance: State Training and
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These states require employee training with certain mandated training safety topics

CONNECTICUT recently eased some COVID workplace requirements, including EE training



Common State Training Topics

COVID-19 Facts Face Coverings Social Distancing
How it Spreads Protects wearer and others At least 6 feet from others
Symptoms
ymp Proper wear and care Mask not a substitute
Vaccines
Hygiene Health Screening Job Duties
How to wash hands & Symptom Checks Workplace and job-task
use sanitizer Temperature Screening specific safety measures
Cough and sneeze etiquette When not to report to work to reduce exposure

_ New OSHA Guidance: State Training and
Xpert[fi] Clear Law Institute Prevention Plan Requirements 0
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These are the common training topics required by states

Need to be aware of the state mandated training topics and include in employee training


. A
State-Specific Training Topics

@ e
o SO\

California Kentucky lllinois & Virginia
State and Local

Paid Leave Benefits

How to isolate and Explanation of

report COVID cases high-risk populations

Oregon Massachusetts
Infection Notification When to seek medical
Process attention

_ New OSHA Guidance: State Training and
Xpert[fi] Clear Law Institute Prevention Plan Requirements "



Xpert R

Training
Considerations

New OSHA Guidance: State Training and
Prevention Plan Requirements




O New OSHA Guidance: State Training and
7 INSTITUTE Introduction: 3lof 4 Prevention Plan Requirements

Norkplace Training

CORONA - uros ramuy AR
SARS-COV-2 - vros w
;OWD""/'C,}:D&ASE

Introduction

Preventing the Spread in the
Workplace

BACK TO WORA
————

Consistent /
with CDC &

OSHA
Guidance

stry, State, and Employer- Conclusion
Lific Guidance
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Presentation Notes
Ensure training consistent with CDC & OSHA workplace guidelines


.
50 State Compliant

-AW INSTITUTE Industry, State, and Employer-Specific Guidance: 2 of 4

Please click on the state where you work.

Face Coverings

Social Distancing

Hand Hygiene

State Mandated Training Topics

Puerto Rico

_ New OSHA Guidance: State Training and
Xpert[iil Clear Law Institute Prevention Plan Requirements 20



Are These People Practicing Proper Social Distancing?

Monitor
federal and
state

guid :

Up-to-date
with current
workplace
safety guidance

Xpert[§il Clear Law Institute

New OSHA Guidance: State Training and
Prevention Plan Requirements

21
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Must monitor federal (CDC & OSHA) guidance and state agency guidance for any changes and update training. CDC guidance often changes in response to new scientific evidence. For example, the CDC has changed its guidelines for face coverings and definition of “close contact” frequently.
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Recordkeeping

Please click on the button on the screen to certify
that you completed the course yourself.

9 | certify that | completed
this training myself

New OSHA Guidance: State Training and
Prevention Plan Requirements
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Presentation Notes
Some state require employers keep records on employee training, such as name and date of training, e.g. Michigan, Virgnia


COVID-19 Safe Workplace Training

©

COMPLIANT

OSHA & CDC
STATE MANDATES

UP-TO-DATE

TRAINING
UPDATED WITH
CHANGES

ONLINE

COMPUTER
TABLET OR
PHONE

TECH

TECH SUPPORT
RECORDKEEPING

Xpert[§il Clear Law Institute

New OSHA Guidance: State Training and

Prevention Plan Requirements
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Description of CLI’s Safe Workplace Training
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COVID-19
Prevention Plans

New OSHA Guidance: State Training and
Prevention Plan Requirements




COVID-19 Prevention Plan

New OSHA Guidance

&,

Assess Hazards High Risk Symptoms/Diagnosis
Identify potential workplace Support for high-risk Instruct employees
hazaFdS related tO COVID' emp'oyees tO Stay home
19 | ooo )
Coordinator Safety Controls Training
Responsible for COVID-19 Protocols to reduce Educate and train
issues on employer’s behalf spread of COVID-19 employees on COVID-19

safety measures

_ New OSHA Guidance: State Training and
Xpert[fi] Clear Law Institute Prevention Plan Requirements 2
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Presentation Notes
Updated OSHA guidance recommends these workplace safety topics be included in COVID Prevention Plan



COVID-19 Prevention Plan

New OSHA Guidance

Health Screen
Follow state law - screening

|solate workers with
symptoms

Testing
Inform employees of
testing options

Minimize Impact

Telework, paid sick
leave, FFCRA

Xpert[§il Clear Law Institute

Reporting Vaccines
Record work-related No cost vaccines
COVID-19

Do not differentiate
between vaccinated
and unvaccinated

infections/deaths

Report outbreaks to
health dept

Cleaning

Enhanced disinfection after
suspected or confirmed
COVID-19 case

New OSHA Guidance: State Training and
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Updated OSHA guidance recommends these workplace safety topics be included in COVID Prevention Plan


State Prevention Plan Requirements

California Indiana

Massachusetts Michigan Minnesota

Virginia*
Washington®

New York

Rhode Island Vermont

*in certain circumstances

_ New OSHA Guidance: State Training and
Xpertfd Clear Law Institute Prevention Plan Requirements 2!
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These states require employers implement COVID-19 Prevention Plan to protect workers from the virus


. A
Clear Law Institute COVID-19 Prevention Plans

Process Compliance Advisory
Guided through Team develops
customized tool to personalized and
develop Plan compliant Plan
Analysis Employee
Series of customized Certification
questions and prompts Electronic
collects information acknowledgment

confirms employee read
and understands Plan

_ New OSHA Guidance: State Training and
Xpert[fi] Clear Law Institute Prevention Plan Requirements 2
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Presentation Notes
Description of CLI’s Prevention Plan Service

Alternatively, our electronic acknowledgement platform can deliver the Plan to your employees and obtain certification that each employee has reviewed and understands the Plan
Description of CLI’s Prevention Plan Service

Alternatively, our electronic acknowledgement platform can deliver the Plan to your employees and obtain certification that each employee has reviewed and understands the Plan



Vaccine Policies

- EEOC guidance makes clear that
employers can require vaccination
as condition of working onsite

- Mandating employee vaccinations
comes with legal risk

«  Compliance with workplace safety
guidelines still necessary for
vaccinated employees

Xpert[fil Clear Law Institute

New OSHA Guidance: State Training and
Prevention Plan Requirements

29




Vaccination Mandate Considerations

Religious

Belicfs Pregnancy

Disability

COVID Continue
Spread Safety
Unknown Measures

EUA Workers
Refusal Comp

_ New OSHA Guidance: State Training and
Xpert[fi] Clear Law Institute Prevention Plan Requirements %




Encourage Employee Vaccination

@ Follow CDC Guidance for
= Workplace Vaccination Program
Encourage vaccination through information
about vaccine safety and benefits

Tell employees how to get COVID-19 vaccine

In your state and county

Offer paid leave or time off for vaccine side
effects

_ New OSHA Guidance: State Training and
Xpert[iil Clear Law Institute Prevention Plan Requirements 4
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Presentation Notes
Employers should encourage and incentivize employees to obtain the vaccine when it is available, rather than mandating it. 

Incentives could include paid leave to obtain the vaccine and for related time off, such as if the employee experiences side effects from the vaccine. 

Under EEOC regulations, employers may even offer employees financial incentives for voluntary participation in wellness programs.



COVID-19 Workplace Policies

Telework o*- oﬁo Health Screening
'*’ Face Coverings & Exceptions
Social Distancing

'#‘ -*— Handwashing &
Breaks

_ New OSHA Guidance: State Training and
Xpert[iil Clear Law Institute Prevention Plan Requirements -
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Presentation Notes
Employers should have policies and procedures to address these workplace safety issues, which will likely be addressed in upcoming OSHA ETS.


= v
Reduce COVID-19 Risk in the Workplace

FOLLOW Follow federal and state guidelines on COVID-19 workplace safety

Develop COVID-19 Preparedness Plan and related policies and
procedures

DEVELOP

Train employees on safety measures to reduce virus exposure and
spread

Enforce workplace safety protocols so employees feel safe and
protected

ENFORCE

New OSHA Guidance: State Training and

Xpert[fi] Clear Law Institute Prevention Plan Requirements %
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Presentation Notes
Employers should have policies and procedures to address these workplace safety issues, which will likely be addressed in upcoming OSHA ETS.
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To receive a free article on
State COVID-19 Training
Requirements

please email:


mailto:info@clearlawinstitute.com

Xpert HR

Lfree demo of online COVID-19 Training }

{Email:



mailto:info@clearlawinstitute.com
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Questions?

Michael Johnson Shannon Magill Farruk
CEO, Clear Law Institute Senior Compliance Advisor, Clear Law Institute
mjohnson@clearlawinstitute.com sfarruk@clearlawinstitute.com

703-372-0550

New OSHA Guidance: State Training and
Prevention Plan Requirements
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Thank you

Michael Johnson Shannon Magill Farruk
CEO, Clear Law Institute Senior Compliance Advisor, Clear Law Institute
mjohnson@clearlawinstitute.com sfarruk@clearlawinstitute.com

703-372-0550

New OSHA Guidance: State Training and
Prevention Plan Requirements
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