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Poll Question #1
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What FMLA topic area do you find most challenging? (choose one)

a. FMLA leave qualifying reasons
b. Coverage and eligibility
c. Notifications and certifications
d. Remote workers
e. Coordination with state and local laws
f. Intermittent Leave



Poll Question #1Responses

6

What FMLA topic area do you find most challenging? (choose one)

a. FMLA leave qualifying reasons
b. Coverage and eligibility
c. Notifications and certifications
d. Remote workers
e. Coordination with state and local laws
f. Intermittent Leave



Quick Review: Qualifying Reasons for FMLA Leave
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• Childbirth, new baby bonding

• Serious health condition of employee

• Serious health condition of employee’s spouse, parent, or child

• Military “qualifying exigency” leave

• Military caregiver leave



Coverage and 
Eligibility
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Coverage and Eligibility

• Employers with 50 or more employees are covered by the Family and 
Medical Leave Act.

• Employees are eligible IF
• They’ve been employed at least 12 months (need not be consecutive),
• They’ve worked at least 1,250 hours in the 12-month period before the 

leave would begin,
• There are at least 50 employees within a 75-mile radius of the 

employee’s worksite,
• They need leave for a qualifying reason.
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Employer Traps

• In determining the 12-month requirement, be sure to take into 
account all periods of employment.

• General rule: Must go back 7 years.
• For military service, must count the period of military service and no limit 

on how far back you have to go.
• If a collective bargaining agreement contains reemployment rights, follow 

the CBA.

• In determining whether there are 50 employees within a 75-mile radius,
• Remote employees are considered to belong to worksite into which they 

report or get assignments, not their homes.
• Similar rule applies to construction, transportation, sales, and other 

workers with no fixed worksite.



Notifications and 
Certifications



Notifications and Certifications
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• Know your notice obligations!

• Know your employee’s notice obligations!

• Know the rules that apply to medical certifications!



Required Notifications (Employers)
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• FMLA poster. (Must post even if none of the employees at the worksite are eligible 
for FMLA leave).

• Handbook policy or handout. (It’s ok to use the government form, but better to 
have your own policy that includes the government information and information 
about how the FMLA is applied at your company.)

• Eligibility notice. (Must be given to employee requesting FMLA leave 5 business 
days after request, “absent extenuating circumstances.”)

• Rights and responsibilities notice with certification form, if applicable.

• Designation notice.



The Good News
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• All of these notices, plus the certification forms, are available for download at the 
U.S. Department of Labor website: https://www.dol.gov/agencies/whd/fmla/forms.

• The USDOL also has a notification requirement Fact Sheet, available at 
https://www.dol.gov/agencies/whd/fact-sheets/28d-fmla-employer%20notification.

https://www.dol.gov/agencies/whd/fmla/forms
https://www.dol.gov/agencies/whd/fact-sheets/28d-fmla-employer%20notification


And if you mess up . . . 
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• It may not be the end of the world. The U.S. Supreme Court has ruled that the 
failure to provide proper notices to an employee taking FMLA leave is a “no 
harm/no foul” as long as the lack of notification didn’t cause prejudice to the 
employee. See Ragsdale v. Wolverine World Wide (2002).

• For example, if an employee requested FMLA leave, you granted the request, and 
the employee took the requested leave, the fact that you didn’t comply with the 
technical notification requirements will not give the employee a legal claim against 
you or your company.

• EXCEPTIONS: “Fitness-for-duty” requirement, substitution of paid leave for FMLA 
leave.

• It’s always better to comply.



Certifications
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• Medical certification: If leave is being taken for the employee’s serious health 
condition or the SHC of the employee’s family member.

• Medical certification for covered servicemember or veteran leave: Different 
forms are used.

• Fitness-for-duty certification: If employer will require employee to have FFD 
exam before being allowed to return to work, notice must be given at the start of 
leave (in the Designation Notice). No government FFD form.

• Qualifying exigency: Can request a copy of the employee’s active duty orders or 
similar documentation once per “event.”

• The certification forms are available at 
https://www.dol.gov/agencies/whd/fmla/forms. 

https://www.dol.gov/agencies/whd/fmla/forms


A Word About “Second Opinions”
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• General advice: Forget about it!

• Second opinion must be from practitioner who does not have preexisting relationship 
with employer.

• Even if second opinion disagrees with first, employee can demand a third opinion that 
will be final and binding on both parties.

• Exceptions? Haven’t seen one in 30 years.



Remote Workers



Remote Workers
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• Be sure you are assigning them to the proper “worksite” for purposes of the 
50-employee/75-mile-radius rule for eligibility.

• Unless the leave is intermittent, don’t let them work.

• If the leave is intermittent, require non-exempt employees to post their exact 
hours of “work” and “off” time. Also, their FMLA “off” time versus their “off” time 
for other reasons.

• With exempt employees it’s legal to dock their pay for time that they are taking 
intermittent FMLA leave, but require them to post their exact hours of “work” 
and “FMLA” time so that you are “docking” properly. (Any docking outside of 
FMLA leave could cause them to lose their exemption.)



Coordination With 
State, Local Laws



Federal, State and Local Leave Laws
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• FMLA leave is unpaid and is for 12 weeks per 12-month period (26 weeks in a 
single 12-month period for servicemember/veteran care leave).

• Many state and some local governments now have mandatory paid leave with 
different rules.

• Some states and localities also have unpaid leave or allow employees or 
employers to voluntarily purchase a paid leave plan (NH).

• Generally, the state and local laws will apply to employees who work in that 
jurisdiction. This means remote workers, too.

• EXAMPLE: Employer based on Concord, NH, has remote worker based in 
Massachusetts, which requires employers to provide paid leave. The remote worker 
would be entitled to paid leave under the Massachusetts law even though NH does 
not require employers to provide paid leave.



Best Practice for Multi-Jurisdiction Employers (IMHO)
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• Determine which state or local leave laws apply to your entire workforce.

• Consider following whichever law gives employees the most generous rights. 
That will allow you to treat everyone the same.

• Even so, you will need to be sure you are complying with your state or local 
notification, poster requirements, etc. These are generally available online.

• If you prefer to follow “employer-friendly” laws where they apply, you can, but 
you’ll have to keep up with all of the applicable state and local leave laws where 
those apply, too.



Intermittent 
Leave



Intermittent Leave: Employer Headaches
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• Once employee presents medical certification, you pretty much have to take their 
word for it if they claim to be out for an FMLA-covered reason.

• Absences based on intermittent leave cannot be charged under the attendance 
policy.

• Employer must charge FMLA time using the smallest increment of time that it uses 
for other timekeeping purposes, which may be a quarter or even a tenth of an hour.

• Temporary reassignment is available, but only for intermittent leave for planned 
medical treatment. 

• Remote workers: Aaaaargh!!!!



Employer Solutions (not ideal, but better than nothing)
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• If you suspect employee is fraudulently using intermittent leave, you can 
investigate and handle as appropriate, but consult with employment counsel first.

• Otherwise, require employees on intermittent FMLA leave to accurately track their 
time.

• Exact times worked and not worked.
• Separate FMLA time from other non-working time.

• Require recertification (SHCs only) as allowed in the regulations.

• Every 30 days if no duration in original certification,
• OR at end of duration of condition based on original certification, or every six months, 

whichever is first.
• OR whenever employee asks for extension of leave, or there are changed 

circumstances.



Top Employer 
Mistakes



Poll Question #2
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What do you think is the most serious FMLA mistake employers make? 
(choose one)

a. Forgetting to provide written notice of “fitness-for-duty” examination when leave begins
b. Thinking the “second opinion” option gives recourse if you question a medical 

certification
c. Contacting the employee’s health care provider directly over a medical certification 

disagreement
d. Failing to adequately manage a third-party administrator of FMLA leave
e. Failing to properly track/“overcharging” employees for intermittent FMLA leave.
f. Failing to coordinate FMLA leave with other legal requirements.



Poll Question #2 Responses
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What do you think is the most serious FMLA mistake employers make? 
(choose one)

a. Forgetting to provide written notice of “fitness-for-duty” examination when leave begins
b. Thinking the “second opinion” option gives recourse if you question a medical 

certification
c. Contacting the employee’s health care provider directly over a medical certification 

disagreement
d. Failing to adequately manage a third-party administrator of FMLA leave
e. Failing to properly track/“overcharging” employees for intermittent FMLA leave.
f. Failing to coordinate FMLA leave with other legal requirements.



FMLA Mistakes by Employers
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• Forgetting to provide written notice of “fitness-for-duty” examination when leave 
begins (with Designation Notice) instead of when employee wants to return to 
work.

• Thinking the “second opinion” option gives you any real recourse if you question a 
medical certification.

• Contacting the employee’s HCP directly if you disagree with a medical certification.

• Failing to adequately manage a third-party administrator of FMLA leave.

• Failing to properly track intermittent leave, especially with remote workers.

• “Overcharging” employees for intermittent FMLA leave.



#1 Mistake
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• Failing to coordinate FMLA leave with other legal requirements:

• ADA reasonable accommodation obligation
• Pregnancy accommodation obligation
• Workers’ compensation



Too-Common Scenario 
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• Mary, who has cancer, has exhausted her FMLA leave allotment because of her 
need for medical treatment.

• She brings a doctor’s note saying she needs periodic time off for chemotherapy.

• Because she has no more FMLA leave available, employer administratively 
terminates her employment.



Another Scenario
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• Mary was hired six months ago as an administrative assistant.

• Two months ago, Mary announced that she was in her second trimester of 
pregnancy.

• Mary brings in a note from her OB/GYN saying that she may be late to work some 
days because of severe morning sickness.

• Because she is not yet eligible for FMLA leave, you charge the tardies against her 
under your attendance policy and eventually fire her for unacceptable attendance.



Moral of the Story!

33

• Be sure you take into account the possibility that other laws may come into play 
while the FMLA leave is being taken, and after the FMLA leave has been 
exhausted.

• ADA: Relevant to FMLA when an employee has a “disability” and cannot perform 
the essential functions of the job without a reasonable accommodation. (Also 
applies in other circumstances.)

• Title VII (Pregnancy Discrimination Act): Relevant to FMLA when an employee is 
pregnant or has a “pregnancy-related condition” that may require reasonable 
accommodation.

• As with leave laws, many state and local governments have their own disability 
and pregnancy accommodation laws, in addition to these federal laws.



And this just in . . . 
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• On December 29, President Biden signed into law the omnibus funding bill, which 
includes the Pregnant Workers Fairness Act.

• Law will take effect June 2023.

• Will require employers with 15 or more employees to provide reasonable 
accommodation for pregnancy and childbirth. Also prohibits discrimination. (Similar 
to the ADA.)

• Will be enforced by the U.S. Equal Employment Opportunity Commission. The 
EEOC has two years to issue guidance on the reasonable accommodation 
obligation.

• All the more reason to watch out for those laws that “intersect” with the FMLA!



XpertHR is a trademark of LNRS Data Services Limited.

Any questions?
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Our Portfolio of Products

37 XpertHR® empowers 
organisations to develop 
effective, people-first HR 
strategies and manage a 

successful, fulfilled workforce –
by helping you work with greater 
efficiency, more accurately and 

with more certainty.

Operating in the UK, Cendex®

enables organisations to 
recruit, retain and motivate 

their talent with total 
confidence, by providing 

category-leading, live data 
salary solutions in a single, 

trusted platform.

Gapsquare™ provides pay 
analytics for inclusive employers 
and intuitive insights for closing 
wage gaps, achieving equal pay 

and embracing diverse talent 
ecosystems.

Apitfore™ is an intelligent 
employee handbook 

management solution for US 
businesses, providing 

automated personalized alerts 
and insights to better manage 

risk, ensuring organizations stay 
compliant and protected.
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